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IfIfadopted,adopted, thethe proposalproposal wouldwould directlydirectly affectaffect seventeenseventeen largelarge singlesingle stagestage motormotor 

vehiclevehicle manufacturers.manufacturers.236236 TheThe proposalproposal wouldwould alsoalso affectaffect fourfour smallsmall domesticdomestic ingleingle stagestage 

motormotor vehiclevehicle manufacturers.manufacturers.237237 AccordingAccording toto thethe SmallSmall BusinessBusiness Administration'sAdministration's smallsmall 

businessbusiness sizesize standardsstandards (see(see 1313 CFRCFR 121.201),121.201), aa singlesingle stagestage automobileautomobile oror lightlight trucktruck 

manufacturermanufacturer (NAICS(NAICS codecode 336111,336111, AutomobileAutomobile Manufacturing;Manufacturing; 336112,336112, LightLight TruckTruck 

andand UtilityUtility VehicleVehicle Manufacturing)Manufacturing) mustmust havehave 1,0001,000 oror fewerfewer employeesemployees toto qualifyqualify asas aa 

smallsmall business.business. AllAll fourfour ofof thethe vehiclevehicle manufacturersmanufacturers havehave lessless thanthan 1,0001,000 employeesemployees andand 

makemake lessless thanthan 1,0001,000 vehiclesvehicles perper year.year. WeWe believebelieve thatthat thethe rulemakingrulemaking wouldwould notnot havehave aa 

significantsignificant economiceconomic impactimpact onon thethe smallsmall vehiclevehicle manufacturersmanufacturers becausebecause underunder PartPart 525,525, 

passengerpassenger carcar manufacturermanufacturer makingmaking lessless thanthan 10,00010,000 vehiclesvehicles perper yearyear cancan petitionpetition 

NHTSANHTSA toto havehave alternativealternative standardsstandards setset forfor thosethose manufacturers.manufacturers. TheseThese manufacturersmanufacturers 

currentlycurrently don'tdon't meetmeet thethe 27.527.5 mpgmpg standardstandard andand mustmust alreadyalready petitionpetition thethe agencyagency forfor 

relief.relief. IfIf thethe standardstandard isis raised,raised, itit hashas nono meaningfulmeaningful impactimpact onon thesethese manufacturers,manufacturers, theythey 

stillstill mustmust gogo throughthrough thethe samesame processprocess andand petitionpetition forfor relief.relief. GivenGiven thatthat therethere alreadyalready isis 

aa mechanismmechanism forfor handlinghandling smallsmall businesses,businesses, whichwhich isis thethe purposepurpose ofof thethe RegulatoryRegulatory 

FlexibilityFlexibility Act,Act, aa regulatoryregulatory flexibilityflexibility analysisanalysis waswas notnot prepared.prepared. 

D.D. ExecutiveExecutive OrderOrder 1313213132 FederalismFederalism 

ExecutiveExecutive OrderOrder 1313213132 requiresrequires NHTSANHTSA toto developdevelop anan accOlUltableaccOlUltable processprocess toto 

ensureensure "meaningful"meaningful andand timelytimely inputinput byby StateState andand locallocal officialsofficials inin thethe developmentdevelopment ofof 

regulatoryregulatory policiespolicies thatthat havehave federalismfederalism implications."implications." TheThe OrderOrder definesdefines thethe termterm 

"Policies"Policies thatthat havehave federalismfederalism implications"implications" toto includeinclude regulationsregulations thatthat havehave "substantial"substantial 

236236 BMW,BMW, Mercedes,Mercedes, Chrysler,Chrysler, Ferrari,Ferrari, Ford,Ford, Subaru,Subaru, GeneralGeneral Motors,Motors, Honda,Honda, Hyundai,Hyundai, Lotus,Lotus, Maserati,Maserati, 
Mitsubishi,Mitsubishi, Nissan,Nissan, Porsche,Porsche, Suzuki,Suzuki, Toyota,Toyota, andand VolkswagenVolkswagen 
237237 TheThe RegulatoryRegulatory FlexibilityFlexibility ActAct onlyonly requiresrequires analysisanalysis ofof smallsmall domesticdomestic manufacturers.manufacturers. ThereThere areare fourfour 
passengerpassenger carcar manufacturersmanufacturers wewe knowknow ofof andand nono lightlight trucktruck manufacturers:manufacturers: Avanti,Avanti, Panoz,Panoz, Saleen,Saleen, andand 
Shelby.Shelby. 



375375 

directdirect effectseffects onon thethe States,States, onon thethe relationshiprelationship betweenbetween thethe nationalnational govenunentgovenunent andand thethe 

States,States, oror onon thethe distributiondistribution ofof powerpower andand responsibilitiesresponsibilities amongamong thethe variousvarious levelslevels ofof 

government."government." UnderUnder thethe Order,Order, NHTSANHTSA maymay notnot issueissue aa regulationregulation thatthat hashas federalismfederalism 

implications,implications, thatthat imposesimposes substantialsubstantial directdirect compliancecompliance costs,costs, andand thatthat isis notnot requiredrequired byby 

statute,statute, unlessunless thethe FederalFederal govenunentgovenunent providesprovides thethe fundsfunds necessarynecessary toto paypay thethe directdirect 

compliancecompliance costscosts incurredincurred byby StateState andand locallocal govenunents,govenunents, oror NHTSANHTSA consultsconsults withwith StateState 

andand locallocal officialsofficials earlyearly inin thethe processprocess ofofdevelopingdeveloping thethe proposedproposed regulation.regulation. TheThe 

agencyagency hashas compliedcomplied withwith Order'sOrder's requirements.requirements. 

TheThe issueissue ofof preemptionpreemption ofof StateState emissionsemissions standardstandard underunder EPCAEPCA isis notnot aa newnew 

one;one; therethere isis anan ongoingongoing publicpublic dialoguedialogue regardingregarding thethe preemptivepreemptive impactimpact ofof CAFECAFE 

standardsstandards whosewhose beginningbeginning pre-datespre-dates thisthis rulemaking.rulemaking. ThisThis dialoguedialogue hashas involvedinvolved aa 

varietyvariety ofofpartiesparties (i.e.,(i.e., thethe States,States, thethe federalfederal governmentgovernment andand thethe generalgeneral public)public) andand hashas 

takentaken placeplace throughthrough aa varietyvariety ofofmeans,means, includingincluding severalseveral rulemakingrulemaking proceedings.proceedings. 

NHTSANHTSA firstfirst addressedaddressed thethe issueissue inin itsits rulemakingrulemaking onon CAFECAFE standardsstandards forfor MYMY 2005-2005

20072007 lightlight truckstrucks238238 andand exploredexplored itit atat greatgreat length,length, afterafter receivingreceiving extensiveextensive publicpublic 

comment,comment, inin itsits rulemakingrulemaking forfor MYMY 2008-20112008-2011 lightlight trucks?39trucks?39 ThroughoutThroughout thisthis time,time, 

NHTSANHTSA hashas consistentlyconsistently takentaken thethe positionposition thatthat statestate regulationsregulations regulatingregulating C02C02 tailpipetailpipe 

emissionsemissions fromfrom automobilesautomobiles areare expresslyexpressly andand impliedlyimpliedly preempted.preempted. 

NHTSA'sNHTSA's positionposition remainsremains unchanged,unchanged, notwithstandingnotwithstanding thethe occurrenceoccurrence ofof severalseveral 

significantsignificant eventsevents sincesince thethe issuanceissuance ofof thethe finalfinal rulerule forfor MYMY 2008-20112008-2011 lightlight truckstrucks inin 

Apri12006.Apri12006. InIn 2007,2007, thethe SupremeSupreme CourtCourt ruledruled MassachusettsMassachusetts v.v. EPAEPA thatthat carboncarbon dioxidedioxide 

isis anan "air"air pollutant"pollutant" withinwithin thethe meaningmeaning ofofthethe CleanClean AirAir ActAct andand thusthus potentiallypotentially subjectsubject 

238238 6767 FRFR 77015,77025;77015,77025; DecemberDecember 16,2002,16,2002, andand 6868 FRFR 16868,16868, 16895;16895; AprilApril 7,7, 2003.2003.
 
239239 7070 FRFR 51414,51457;51414,51457; AugustAugust 30,2005,30,2005, andand 7171 FRFR 17566,17654-17670;17566,17654-17670; AprilApril 6,6, 2006.2006.
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toto regulationregulation underunder thatthat statute.statute. LaterLater thatthat year,year, twotwo FederalFederal districtdistrict courtscourts ruledruled inin 

VermontVermont andand CaliforniaCalifornia thatthat thethe GHGGHG motormotor vehiclevehicle emissionemission standardsstandards adoptedadopted byby thosethose 

statesstates areare notnot preemptedpreempted underunder EPCA.EPCA. StillStill laterlater thatthat year,year, CongressCongress enactedenacted EISA,EISA, 

amendingamending EPCAEPCA byby mandatingmandating substantialsubstantial andand sustainedsustained annualannual increasesincreases inin thethe 

passengerpassenger carcar andand lightlight trucktruck CAFECAFE standards.standards. AsAs furtherfurther amendedamended byby EISA,EISA, EPCAEPCA alsoalso 

mandatesmandates thatthat standardsstandards bebe attribute-basedattribute-based andand establishedestablished andand implementedimplemented separatelyseparately 

forfor passengerpassenger carscars andand lightlight trucks.trucks. AsAs itit diddid beforebefore EISA,EISA, EPCAEPCA permitspermits manufacturersmanufacturers 

toto adjustadjust theirtheir productproduct mixmix onon aa nationalnational basisbasis inin orderorder toto achieveachieve compliancecompliance whilewhile 

meetingmeeting consumerconsumer demand.demand. 

NHTSANHTSA hashas carefullycarefully consideredconsidered thosethose eventsevents andand reexaminedreexamined thethe detaileddetailed 

technologicaltechnological andand scientificscientific analysesanalyses andand conclusionsconclusions itit presentedpresented inin itsits 20062006 finalfinal rule.rule. 

TheThe agencyagency reaffirmsreaffirms thosethose analysesanalyses andand conclusions.conclusions. 

TheThe SupremeSupreme CourtCourt diddid notnot considerconsider thethe issueissue ofofpreemptionpreemption underunder EPCAEPCA ofof statestate 

regulationsregulations regulatingregulating C02C02 tailpipetailpipe emissionsemissions fromfrom automobiles.automobiles. Instead,Instead, itit addressedaddressed thethe 

relationshiprelationship ofof EPAEPA andand NHTSANHTSA rulemaking.rulemaking. 

WeWe respectfullyrespectfully disagreedisagree withwith thethe twotwo districtdistrict courtcourt rulings.rulings. WeWe notenote thatthat anan 

appealappeal hashas beenbeen filedfiled concerningconcerning thethe VermontVermont decisiondecision andand thatthat thethe appellants'appellants' briefsbriefs 

havehave alreadyalready beenbeen filed.filed. EPCA'sEPCA's expressexpress preemptionpreemption provisionprovision preemptspreempts statestate standardsstandards 

"related"related to"to" averageaverage fuelfuel economyeconomy standards.standards. UnderUnder thethe relatednessrelatedness test,test, preemptionpreemption isis 

notnot dependentdependent onon thethe existenceexistence oror nonexistencenonexistence ofofanyany inconsistencyinconsistency oror anyany differencedifference 

betweenbetween thosethose StateState standardsstandards andand thethe CAFECAFE standards.standards. Likewise,Likewise, itit isis notnot dependentdependent 

uponupon aa statestate standardstandard oror aa portionportion ofof aa statestate standard'sstandard's beingbeing identicalidentical toto oror equivalentequivalent toto aa 

CAFECAFE standard.standard. 
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TheThe enactmentenactment ofofEISAEISA hashas increasedincreased thethe conflictconflict betweenbetween statestate regulationsregulations 

regulatingregulating C02C02 tailpipetailpipe emissionsemissions fromfrom automobilesautomobiles andand EPCA.EPCA. AA conflictconflict betweenbetween statestate 

andand federalfederal lawlaw arisesarises whenwhen compliancecompliance withwith bothboth federalfederal andand statestate regulationsregulations isis aa 

physicalphysical impossibilityimpossibility oror whenwhen statestate lawlaw standsstands asas anan obstacleobstacle toto thethe accomplishmentaccomplishment andand 

executionexecution ofof thethe fullfull purposespurposes andand objectivesobjectives ofof Congress.Congress. ContraryContrary toto thethe 

recommendationsrecommendations ofNAS,ofNAS, thethe judgmentjudgment ofNHTSA,ofNHTSA, andand thethe mandatemandate ofof Congress,Congress, thethe 

statestate regulationsregulations regulatingregulating C02C02 tailpipetailpipe emissions,emissions, whichwhich areare equivalentequivalent inin effecteffect toto fuelfuel 

economyeconomy standards,standards, areare notnot attribute-based,attribute-based, thusthus presentingpresenting risksrisks toto safetysafety andand 

employment.employment. ContraryContrary alsoalso toto EISA,EISA, thethe statestate regulationsregulations dodo notnot establishestablish separateseparate 

standards.standards. 

InIn reaffmningreaffmning itsits position,position, NHTSANHTSA fullyfully appreciatesappreciates thethe greatgreat importanceimportance toto thethe 

environmentenvironment ofofaddressingaddressing andand reducingreducing GHGGHG emissions.emissions. GivenGiven thatthat substantiallysubstantially 

reducingreducing C02C02 tailpipetailpipe emissionsemissions fromfrom automobilesautomobiles isis unavoidablyunavoidably andand overwhelminglyoverwhelmingly 

dependentdependent uponupon substantiallysubstantially increasingincreasing fuelfuel economyeconomy throughthrough installationinstallation ofof engineengine 

technologies;technologies; transmissiontransmission technologies;technologies; accessoryaccessory technologies;technologies; vehiclevehicle technologies;technologies; 

andand hybridhybrid technologies,technologies, increasesincreases inin fuelfuel economyeconomy willwill produceproduce commensuratecommensurate 

reductionsreductions inin C02C02 tailpipetailpipe emissions.emissions. AndAnd asas notednoted above,above, throughthrough EISA,EISA, CongressCongress hashas 

ensuredensured thatthat therethere willwill bebe substantialsubstantial andand sustained,sustained, longlong termterm improvementsimprovements inin fuelfuel 

economy.economy. 

GivenGiven thethe importanceimportance ofofanan effective,effective, smoothsmooth functioningfunctioning nationalnational programprogram toto 

improveimprove fuelfuel economyeconomy andand inin lightlight ofofthethe factfact thatthat districtdistrict courtcourt consideredconsidered thisthis agency'sagency's 

analysisanalysis andand carefullycarefully craftedcrafted positionposition onon preemption,preemption, NHTSANHTSA isis consideringconsidering takingtaking thethe 

furtherfurther stepstep ofof summarizingsummarizing thatthat positionposition inin appendicesappendices toto bebe addedadded toto thethe partsparts inin thethe 
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CodeCode ofofFederalFederal RegulationsRegulations settingsetting forthforth thethe passengerpassenger carcar andand lightlight trucktruck CAFECAFE 

standards.standards. ThatThat summarysummary isis asas follows:follows: 

(a)(a) ToTo thethe extentextent thatthat anyany statestate regulationregulation regulatesregulates tailpipetailpipe carboncarbon 
dioxidedioxide emissionsemissions fromfrom automobiles,automobiles, suchsuch aa regulationregulation relatesrelates toto averageaverage 
fuelfuel economyeconomy standardsstandards withinwithin thethe meaningmeaning ofof 4949 USCUSC 32919.32919. 

1.1. AutomobileAutomobile fuelfuel economyeconomy isis directlydirectly andand veryvery substantiallysubstantially 
relatedrelated toto automobileautomobile tailpipetailpipe emissionsemissions ofofcarboncarbon dioxide.dioxide. 

2.2. CarbonCarbon dioxidedioxide isis thethe naturalnatural by-productby-product ofof automobileautomobile fuelfuel 
consumption.consumption. 

3.3. TheThe mostmost significantsignificant andand controllingcontrolling factorfactor inin makingmaking thethe 
measurementsmeasurements necessarynecessary toto determinedetermine thethe compliancecompliance ofof automobilesautomobiles withwith 
thethe fuelfuel economyeconomy standardsstandards inin thisthis PartPart isis theirtheir raterate ofof tailpipetailpipe carboncarbon 
dioxidedioxide emissions.emissions. 

4.4. MostMost ofof thethe technologicallytechnologically feasiblefeasible reductionreduction ofof tailpipetailpipe 
emissionsemissions ofof carboncarbon dioxidedioxide isis achievableachievable onlyonly throughthrough improvingimproving fuelfuel 
economy,economy, therebythereby reducingreducing bothboth thethe consumptionconsumption ofof fuelfuel andand thethe creationcreation 
andand emissionemission ofofcarboncarbon dioxide.dioxide. 

5.5. Accordingly,Accordingly, asas aa practicalpractical matter,matter, regulatingregulating fuelfuel economyeconomy 
controlscontrols thethe amountamount ofof tailpipetailpipe emissionsemissions ofofcarboncarbon dioxidedioxide toto aa veryvery 
substantialsubstantial extent,extent, andand regulatingregulating thethe tailpipetailpipe emissionsemissions ofofcarboncarbon dioxidedioxide 
controlscontrols fuelfuel economyeconomy toto aa veryvery substantialsubstantial extent.extent. 
(b)(b) AsAs aa statestate regulationregulation relatedrelated toto fuelfuel economyeconomy standards,standards, anyany statestate 
regulationregulation regulatingregulating tailpipetailpipe carboncarbon dioxidedioxide emissionsemissions fromfrom automobilesautomobiles 
isis expresslyexpressly preemptedpreempted underunder 4949 U.S.C.U.S.C. 32919.32919. 
(c)(c) AA statestate regulationregulation regulatingregulating tailpipetailpipe carboncarbon dioxidedioxide emissionsemissions fromfrom 
automobiles,automobiles, particularlyparticularly aa regulationregulation thatthat isis notnot attribute-basedattribute-based andand doesdoes 
notnot separatelyseparately regulateregulate passengerpassenger carscars andand lightlight trucks,trucks, conflictsconflicts withwith 

1.1. TheThe fuelfuel economyeconomy standardsstandards inin thisthis Part,Part, 
2.2. TheThe judgmentsjudgments mademade byby thethe agencyagency inin establishingestablishing thosethose 

standards,standards, andand 
3.3. TheThe achievementachievement ofof thethe objectivesobjectives ofof thethe statutestatute (49(49 U.S.C.U.S.C. 

ChapterChapter 329)329) underunder whichwhich thosethose standardsstandards werewere established,established, includingincluding 
objectivesobjectives relatingrelating toto reducingreducing fuelfuel consumptionconsumption inin aa mannermanner andand toto thethe 
extentextent consistentconsistent withwith manufacturermanufacturer flexibility,flexibility, consumerconsumer choice,choice, andand 
automobileautomobile safety.safety. 
(d)(d) AnyAny statestate regulationregulation regulatingregulating tailpipetailpipe carboncarbon dioxidedioxide emissionsemissions fromfrom 
automobilesautomobiles isis impliedlyimpliedly preemptedpreempted underunder 4949 U.S.C.U.S.C. ChapterChapter 329.329. 

WeWe havehave closelyclosely examinedexamined ourour authorityauthority andand obligationsobligations underunder EPCAEPCA andand thatthat 

statute'sstatute's expressexpress preemptionpreemption provision.provision. ForFor thosethose rulemakingrulemaking actionsactions urtdertakenurtdertaken atat anan 

agency'sagency's discretion,discretion, SectionSection 3(a)3(a) ofofExecutiveExecutive OrderOrder 1313213132 instructsinstructs agenciesagencies toto closelyclosely 
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examineexamine theirtheir statutorystatutory authorityauthority supportingsupporting anyany actionaction thatthat wouldwould limitlimit thethe policymakingpolicymaking 

discretiondiscretion ofof thethe StatesStates andand assessassess thethe necessitynecessity forfor suchsuch action.action. ThisThis isis notnot suchsuch aa 

rulemakingrulemaking action.action. NHTSANHTSA hashas nono discretiondiscretion notnot toto issueissue thethe CAFECAFE standardsstandards proposedproposed 

inin thisthis document.document. EPCAEPCA mandatesmandates thatthat thethe issuanceissuance ofof CAFECAFE standardsstandards forfor passengerpassenger 

carscars andand lightlight truckstrucks forfor modelmodel yearsyears 2011-2015.2011-2015. GivenGiven thatthat aa StateState regulationregulation forfor 

tailpipetailpipe emissionsemissions ofof C02C02 isis thethe functionalfunctional equivalentequivalent ofof aa CAFECAFE standard,standard, therethere isis nono 

wayway thatthat NHTSANHTSA cancan tailortailor aa fuelfuel economyeconomy standardstandard soso asas toto avoidavoid preemption.preemption. Further,Further, 

EPCAEPCA itselfitselfprecludesprecludes aa StateState fromfrom adoptingadopting oror enforcingenforcing aa lawlaw oror regulationregulation relatedrelated toto 

fuelfuel economyeconomy (49(49 U.S.C.U.S.C. 32919(a)).32919(a)). 

E.E. ExecutiveExecutive OrderOrder 1298812988 (Civil(Civil JusticeJustice Reform)Reform) 

PursuantPursuant toto ExecutiveExecutive OrderOrder 12988,12988, "Civil"Civil JusticeJustice Reform,,,240Reform,,,240 NHTSANHTSA hashas 

consideredconsidered whetherwhether thisthis rulemakingrulemaking wouldwould havehave anyany retroactiveretroactive effect.effect. ThisThis proposedproposed 

rulerule doesdoes notnot havehave anyany retroactiveretroactive effect.effect. 

F.F. UnfundedUnfunded MandatesMandates ReformReform ActAct 

SectionSection 202202 ofof thethe UnfundedUnfunded MandatesMandates ReformReform ActAct ofof 19951995 (UMRA)(UMRA) requiresrequires 

FederalFederal agenciesagencies toto prepareprepare aa writtenwritten assessmentassessment ofof thethe costs,costs, benefits,benefits, andand otherother effectseffects 

ofofaa proposedproposed oror finalfinal rulerule thatthat includesincludes aa FederalFederal mandatemandate likelylikely toto resultresult inin thethe 

expenditureexpenditure byby State,State, local,local, oror tribaltribal governments,governments, inin thethe aggregate,aggregate, oror byby thethe privateprivate 

sector,sector, ofof moremore thanthan $100$100 millionmillion inin anyoneanyone yearyear (adjusted(adjusted forfor inflationinflation withwith basebase yearyear ofof 

1995).1995). AdjustingAdjusting thisthis amountamount byby thethe implicitimplicit grossgross domesticdomestic productproduct priceprice deflatordeflator forfor 

20062006 resultsresults inin $126$126 millionmillion (116.043/92.106(116.043/92.106 == 1.26).1.26). BeforeBefore promulgatingpromulgating aa rulerule forfor 

whichwhich aa writtenwritten statementstatement isis needed,needed, sectionsection 205205 ofUMRAofUMRA generallygenerally requiresrequires NHTSANHTSA toto 

identifyidentify andand considerconsider aa reasonablereasonable numbernumber ofof regulatoryregulatory alternativesalternatives andand adoptadopt thethe leastleast 

240240 6161 FR4729FR4729 (Feb.(Feb. 7,7, 1996).1996). 


