ATTORNEYS GENERAL OF THE STATES OF CALIFORNIA, ARIZONA,
CONNECTICUT, DELAWARE, ILLINOIS, IOWA, MARYLAND, THE
COMMONWEALTH OF MASSACHUSETTS, NEW JERSEY, NEW YORK, NEW
MEXICO, OREGON, VERMONT AND WASHINGTON, THE MAYORS OF
MINNEAPOLIS, SALT LAKE CITY AND SEATTLE, THE NEW YORK CITY
CORPORATION COUNSEL, CALIFORNIA AIR RESOURCES BOARD, MARYLAND
DEPARTMENT OF THE ENVIRONMENT, NEW MEXICO ENVIRONMENT
DEPARTMENT, OREGON DEPARTMENT OF ENVIRONMENTAL QUALITY, AND
THE VERMONT DEPARTMENT OF ENVIRONMENTAL CONSERVATION

November 26, 2008

Air and Radiation Docket and
Information Center

Environmental Protection Agency

Mailcode: 2822T

1200 Pennsylvania Ave., NW

Washington, DC 20460

RE:  Advance Notice of Public Rulemaking for Regulating Greenhouse Gas Emissions under
the Clean Air Act (Docket ID No. EPA-HQ-OAR-2008-0318)

To Whom It May Concern:

In response to EPA’s Advance Notice of Rulemaking (ANPR), we are writing to set forth
the key principles that we believe EPA should follow in regulating greenhouse gas (GHG)
emissions under the Clean Air Act.

Global warming is perhaps the most serious environmental challenge we have ever faced.
There is an overwhelming scientific consensus that the earth’s temperature is warming, that
humans largely are responsible for this increase, and that the harms from global warming will
likely be severe and widespread. The effects of climate change are already being felt. We need to
take immediate corrective action if we are to avoid the worst projected impacts. The longer we
delay, the more difficult, costly and disruptive the challenge becomes.

Congress can and should pass comprehensive climate change legislation. But even if this
gets the priority it deserves, it may take several years for such legislation to be enacted and
implementing regulations to be put in place. This is time we cannot afford to squander. In order
to stabilize global CO, concentrations at the level necessary to avoid dangerous climate
disruption, the U.S. needs to slow, stop and reverse growth in GHG emissions as quickly as
possible.

The Clean Air Act can and should be used right now to begin addressing global warming
pollution. EPA has a legal obligation to fulfill: the Supreme Court in Massachusetts v. EPA, 549
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U.S. 497 (2007), held that GHGs are air pollutants as defined under the Clean Air Act. EPA
must respond to the court decision and cannot ignore its obligation to address GHG emissions
under the statute. This means making the required endangerment determination for new motor
vehicle emissions. It also should include phasing in a range of mobile and stationary source
controls well suited for early implementation under the Act, including New Source Performance
Standards, a national low-carbon fuel standard, Best Available Control Technology (BACT), and
mobile source standards. Of course, the quickest and most effective action EPA can take is to
grant a waiver of preemption for California’s greenhouse gas automobile regulations, allowing
California and the other states that have adopted these standards to enforce the program, and
allowing other states to adopt those standards should they so choose.

Action now under the Clean Air Act can serve as an effective bridge to a more
comprehensive federal climate policy and allow us to begin building the regulatory infrastructure
needed to transition to a low carbon economy. It can provide useful lessons as EPA works with
Congress to craft new legislation, and provide for complementary measures to reduce GHG
emissions even after new legislation is passed. It also can continue to reflect the Act’s
“cooperative federalism” structure, in which EPA sets minimum national standards while
preserving states’ rights to set more stringent standards.

The Clean Air Act is one of our most successful regulatory programs. It has a proven
track record of effectively dealing with complex air pollution problems that implicate a multitude
of sources and a wide range of economic activities, and it has done so without harming the
economy. We strongly disagree with the claims by the departing Administrator that the Clean
Air Act is “ill-suited” to the task of regulating greenhouse gases. As the analysis by EPA’s
professional staff in the ANPR repeatedly points out, the Clean Air Act provides EPA with
flexibility to regulate through a variety of approaches, including performance standards,
operational controls, market based incentives and other measures, and also to tailor its traditional
strategies to suit the particular challenges posed by GHG emissions. Moreover, EPA has the
discretion to prioritize its regulatory actions, first focusing on the largest emitters and those areas
that will produce the greatest benefit, and crafting responses to avoid burdening smaller sources.
While EPA cannot unreasonably delay exercising its GHG authority, EPA need not address all
issues under the Act at once.

Finally, contrary to the unsupported claims made by commenting agencies in the ANPR,
controlling greenhouse gas emissions under the Act can be done in a cost effective manner. As
the ANPR acknowledges, the Act has encouraged significant technological innovation, in many
cases leading to emission reductions being achieved at far less cost than originally estimated.
Moreover, controlling greenhouse gases provides significant opportunities for savings through
greater efficiency and other means. Indeed, a recent economic analysis by the California Air
Resources Board found that implementing the economy-wide reductions called for by
California’s AB 32 will result in a net positive effect on California’s economic growth.*

! California Air Resources Board, Climate Change Proposed Scoping Plan at 22 (Oct. 2008).
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Conclusion

As EPA’s own endangerment analysis shows, climate science continues to build the case
for immediate action to address global warming. We cannot continue with a business as usual
approach while the quest for a perfect regulatory regime proceeds. Decisive, early regulation of
major GHG sources under the Clean Air Act is critical and achievable while Congress considers

more comprehensive measures.

Edmund G. Brown Jr.
Attorney General of California

Richard Blumenthal
Attorney General of Connecticut

Lisa Madigan
Attorney General of Illinois

Douglas F. Gansler
Attorney General of Maryland

Sincerely,

Terry Goddard
Attorney General of Arizona

Joseph R.”Beau” Biden, Il1
Attorney General of Delaware

Tom Miller
Attorney General of lowa

Martha Coakley
Attorney General of the
Commonwealth of Massachusetts
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Anne Milgram
Attorney General of New Jersey

Gary K. King
Attorney General of New Mexico

William H. Sorrell
Attorney General of Vermont

R.T. Rybak
Mayor of Minneapolis

Greg Nickels
Mayor of Seattle

James Goldstene, Executive Officer

California Air Resources Board

Andrew M. Cuomo
Attorney General of New York

Hardy Myers
Attorney General of Oregon

Rob McKenna
Attorney General of Washington

Ralph Becker
Mayor of Salt Lake City

Michael A. Cardozo

New York City Corporation Counsel

Shari T. Wilson

Maryland Department of the Environment
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Ron Currey, Secretary
New Mexico Environment Department

Laura Q. Pelosi
Vermont Department of Environmental
Conservation

Dick Pedersen, Director
Oregon Department of Environmental Quality



