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THE HONORABLE WILLIAM MURANO, COUNTY COUNSEL, COUNTY OF
LASSEN, has requested an opinion on the following question:

Incaculaing the populations of dtiesfor purposes of membership onthe governing board
of acounty ar pollution control digtrict, are date prison inmates to be induded in the cdculaions?

CONCLUSION

Incaculaing the populations of dtiesfor purposes of membership onthe governing board
of acounty ar pollution contral digtrict, Sate prison inmates are to be induded in the caculdions

ANALYSS

The question presanted for resolution concerns membearship by dty offidas on the
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governing board of acounty ar pollution control digtrict. (Hedth & Saf. Code, 88 40000-40131.)! In
cdaulding the populations of dities for purposes of representation on the governing board, are date
prisonersto beinduded in the calculations? We condude thet they are.

Gengrdly spesking, acounty air pollution control district existsin each county. (840002.)
Within ther repective jurisdictions, these locd authorities have the primary respongibility for the control
of ar pallution from sources other than emissons frommotor vehides, thelatter being the responsibility of
the State Air Resources Board. (8 40000; see 76 OpsCd.Atty.Gen. 11 (1993).) Section 40001
provides

“(a) Subject to the powers and duties of the state board, the didtricts shdl adopt
and enforce rulesand regulationsto achieve and maintain the date and federd ambient air
qudity sandardsindl aressaffected by emisson sourcesunder ther jurisdiction, and shdll
enforce dl gpplicable provisons of date and federd law.

“(b) The didrict rules and regulaions may, and a the request of the Sate board
g, providefor the prevention and abatement of air pollution episodeswhich, atintervals
cause discomfort or hedth risksto, or damege to the property of, asgnificant number of
persons or class of persons.

“(c) Prior to adopting any rule or regulation to reduce criteriapollutants, adigtrict
shdl determinethat thereisaproblem that the proposad ruleor regulationwill dleviateand
thet the rule or regulaion will promote the attainment or maintenance of dete or federd
ambient ar quaity Sandards.

“(d) (1) The didrict rules and regulaions shdl indude a process to goprove
dternative methods of complying with emisson control requirements that provide
equivaent emisson reductions, emissons monitoring, or recordkesping.

“(2) A didrict sdl dlow the implementation of dternative methods of emisson
reduction, emissons monitoring, or recordkegping if a fadlity demondrates to the
sidaction of the didrict thet those dternative methods will provide equivdent
performance. Any dternative method of emisson reduction, emissons monitoring, or
recorcdkesping propased by the fadility shdl not violate other provisons of law.

“(3) If adidrict rule goedifies an emission limit for afadlity or system, the didrict
ghdl not st operationd or effectiveness requirements for any spedific emisson control

L All undesignated section references are to the Health and Safety Code.
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equipment operating on a fadlity or sysem under that limit. Any dtermaive method of
emisson reduction, emissions monitoring, or recordkesping proposad by thefadility shal
indude the necessary operationd and effectiveness messurement eements that can be
indluded as permit condiitions by the digtrict to ensure compliance with, and enforcement
of, the equivaent performance requirements of paragrgohs (1) and (2). Nothing in this
subdivison limits the digtrict’s authority to ingpect a fadility’s equipment or records to
ensure operdtiond compliance. This paragrgph shdl gpply to exiding rules and fadilities
operating under those rules”

The datute requiring our analyss and interpretation is section 401005, establishing the
composition of county digrict governing boards. Section 40100.5 Sates:

“(@) On and after July 1, 1994, the membership of the governing board of eech
county digrict, induding any didrict formed on or after thet date, shdll indlude (1) one or
more members who are mayors, dity council members, or both, and (2) one or more
members who are county supervisors

“(b) The number of those members and tharr compogtion shal be determined
jointly by the county and the dities within the digrict, and shdll be
approved by the county, and by amgority of the dties which contain a mgority of the
population in the incorporated area of the digrict.

“(c) The governing board shdll reflet, to the extent feesible and practicable, the
geographic diversty of thedigrict and the variation of population between the dtiesinthe
didrict.

“(d) Themembersof thegoverning board who aremayarsor city councl members
gl be sHected by the dity sdection committee. The members of the governing board
who are county supervisors shdll be selected by the county.

“(e) This section does not goply to any didrict in which the population of the
incorporated area of the county is 35 percent or less of the total county populetion, as
determined by the didtrict on June 30, 1994, or to acounty digtrict having a populaion of
more than 2,500,000 as of June 30, 1990.

“(f) If adidrict fallsto comply with subdivisons (8) and (b), themembership of the
governing board shdll be determined asfollows

“(1) In didricts in which the population in the incorporated arees represents

between 36 and 50 percent of thetota county population, one-third of the membersof the
governing board shdl be mayors or city coundil members, and two-thirds shdl be county
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UperVisors

“(2) Indigrictsin which the population in theincorporated aress represents more
thean 50 percent of the total county population, one-hdf of the members of the governing
board shdl be mayorsor city coundil members, and one-hdf shdl be county supervisors.

“(3) The number of thosemembers shdl be determined as provided in subdivision
(b) and the members shdl be sdected pursuant to subdivison (d).

“(4) For purposes of paragrgphs (1) and (2), if any number which isnot awhdle
number resultsfrom the goplication of theterm ‘ one-third, ‘one-hdf,’ or ‘two-thirds,” the
number of county supervisors shdl beincreased to the nearest integer, and the number of
mayors or city council members decreased to the nearest integer.”

Cdaulaing the populaions of atieswithin acounty ar pollution control district concerns
severd agpects of section 401005. Firg, “a mgority of the dties which contain a mgority of the
populationin theincorporated areacf thedigrict” are given goprova authority over the composition of the
governing board when the board’ s membership has been * determined jointly by the county and the dities
within the digtrict.” (8 40100.5, subd. (b).) Second, the population of cities is to be considered in
Oetermining the compastion of the governing board o thet it will “reflect, to the extent feesble and
practicd, . . . the variation of population betweenthedtiesinthedidrict.” (840100.5, subd. (c).) Third,
the dties in the didrict will have no representation on the governing board if “the population of the
incorporated area of the county is 35 percent or less of the totd county populetion . . .." (8 401005,
subd. (e).) Insuch case, the county board of supervisors will serve asthe governing board. (8 40100.)
Fndly, if the county and the dtieswithin the digtrict cannat agree upon the compaosition of the governing
board, “one-third of the members of the governing board shall be mayorsor city coundl members’ if “the
populationin the incorporated areas represent between 36 and 50 percent of thetota county population.”
(8 401005, aubd. (f)(1).) One-hdf of the members “shdl be mayors or dity council members’ if “the
populaionin the incorporated aress represent more than 50 percent of the tota county population.” (8
40100.5, subd. ()(2).)

Accordingly, whether date prison inmates areto beinduded in cd culaing the populaions
of the dties within a county ar pollution control disrict may affect (1) whether the dties have any
representation on the governing board, (2) the number of dity representatives on the governing board, and
(3) which citieswill be represented on the governing board.

In analyzing the provisons of section 40100.5, we note the related provisons of section
40100.7, which date:

“(a) Section 40100.5 shdl nat gpply to acounty digrict if each dty inthe county
consents, by the adoption of an ordinance or resolution, to the exdusion of the county
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digrict from the requirements of Section 40100.5.

“(b) Within 60 days from the date of the adoption or resdlution by dl dtiesinthe
county to exdude the county didrict from the reguirements of Section 401005, if
requested by a mgority of the dties in the county, the county digtrict shdll establish an
aovisory committee condding of amayor, or dty coundl member, from eech aty in the
county. The members shdl be sdected by the dity sdection committee

“(c) Subdivison (g) shdl become ingpplicable, and Section 40100.5 shdl gpply,
if, & any time &fter the condition prescribed in subdivison (a) has been met, amgority of
the ditieswhich containamgority of the populaionintheincorporated areas of the county,
as edtablished by the most recent census data, have adopted resolutions requedting the
goplication of Section 40100.5.”

While section 40100.5 does not expressly indicate how the populaion figures are to be
caculated, section 40100.7 does S0 for purposes of its provisons. Subdivison (¢) of section 40100.7
refersto “amgority of the dtieswhich contain amgority of the population in the incorporated arees of the
county, as established by the mogt recent censusdata. . ..” Wefind no bagsfor treating differently the
populaion cdculations under the provisons of sections40100.5 and 40100.7, sincethetwo datutes are
interrdated. “[W]e interpret a datute in context, examining other legidation on the same subjedt, to
determine the Legidature sprobableintent. [Citations]” (California Teachers Assn. v. Governing
Bd. of Rialto Unified School Dist. (1997) 14 Cd .4th 627, 642.)

Conseguently, when caculding its census deta, where doesthe United States Department
of Commerce, Bureauof the Census, place date prisoners? “Inmeatesof correctiond inditutions, induding
prisons, jals, detention centers, or hafway houses [arg] [clounted a the inditution.” (U.S. Dept. of
Commerce, Facts About Census 2000 Residence Rules, www.census.gov.) Such placement of prisoners
a thecorrectiond fadlity isconsgstent with thefederdly established conoept of * usud resdence’ for census
data, reflecting the place where the person lives and degps mogt of the time. (bid.) Accordingly,
congruing sections 40100.5 and 40100.7 together, wefind that Sate prison inmates are to be counted in
the populations of the dtiesin which the Sate prisons are located.

We recognize thet the Legidature may direct thet Sate prisoners be exduded from the
cdculaions performed pursuant to section 40100.5 based upon alegitimate governmentd interest. For
example, Sate prisoners may be exduded for purposes of redigtricting county supervisorid digricts. (74
Ops.Cd . Atty.Gen. 162 (1991).)

Here, in contragt, no exdusion of prisoners from the population cdculaions has been
expressed or implied in the Legidaure s attempt to give dties a voice in enforaing ar pollution control
gandards. When section 40100.5 was enacted (Stats. 1993, ch. 961, § 2), the purpose of thelegidation
was explained in the committee report of the Assambly Committee on Natura Resources for its hearing
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on March 29, 1993, asfollows

“The League of Cdifornia Cities has gponsored this measure to insure thet they
have anegud rdewith countiesin ar quaity management. The League bdievesthat the
present compaodtion of many ar digrict boards, which indudes only county members is
an antiquated and unfair system that denies dties a voice and gives counties indirect land
useauthority. TheLeaguebdievesthat the probabledirection of futureair quality planning,
whichmay involve indirect sources and land use planning, further demondrates the need

for aty involvement in ar qudity dedsons”
BExduding date prisoners from the populaions of dties where they are located would not promate the
purpose of section 40100.5 to give dties“an equd role with countiesin ar quaity management.”

FHndly, we notethat sate prisonsmay impect air qudity inther areas by condituting ether
a“daionary” or “indirect” source of ar pollution. (See 76 Ops.Cd Atty.Gen., supra, a pp. 12-15.)

We condude that in caculaing the populations of dties for purpases of membership on
the governing board of acounty air pallution control didrict, Sate prison inmatesareto beinduded inthe

cdculaions
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