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JEFFREY H. GREENWALD hesrequested thisofficetogrant leaveto sueinquowarranto
upon the fallowing question:

Did AlamedaCounty Deputy Didrict Attorney Philip G. Ddy fall tofilean oath of officewith

the County Clerk, County of Alameda, within the time prescribed by law, S0 asto creste avacancy in his
office of Alameda County Deputy Didrict Attorney?
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CONCLUSION

Alameda County Deputy Didtrict Attorney Philip G. Dy did not fall tofilean oath of office
with the County Clerk, County of Alameda, within the time prescribed by law, so asto cregte a vacancy
in his office of Alameda County Deputy Didlrict Attorney.

ANALYSS

Jeffrey H. Greerwdd (“Reaor”) contendsthet Philip G. Day (“ Defendant”) isunlanfully
holding and exerasing the privileges of office as anAlameda County Deputy Didrrict Attorney. On August
5, 1985, Defendant was gppointed to office by Alameda County Didtrict Attorney John J. Meehan and took
and subscribed the oeth of office before Alameda County Deputy County Clerk NinfaWood. A copy of
the oath of officeis currently on filein the office of BarbaraKlatt, Deputy Clerk for the Superior Court of
the State of Cdifornia, County of Alameda. Rdaor hasfailed to locate any record of Defendant’ s oath of
officein the office of the County Clerk, County of Alameda

Indeciding whether to grant leaveto suein the name of the People of the Sate of Cdifornia
in aquo warranto action, we congder initidly whether there exigsasubgantid question of law or fact thet
requiresjudicd resolution, and if 0, whether the proposed action would serve the overdl public interest.
(81 Ops.Cd.Atty.Gen. 98, 100 (1998).)

Redator' s contention that Defendant’ s office as deputy didtrict atorney has become vacant
is predicated exdusivdy upon the provisons of Government Code section 1770, subdivision (i),! which
Soeaify:

“An office becomes vacant on the hgppening of any of the fallowing events before
the expiration of theterm;

“(i) Hisor her refusal or neglect to file hisor her required oeth or bond within the
time prescribed.

Section 3 of atide XX of the Condiitution provides

“Members of the Legidature, and al public officers and employess, executive,

! Undesignated section numbers hereinafter are to the Government Code.
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legidative, and judicid, except such inferior officers and employees as may be by lawv
exempted, shdl, before they enter upon the duties of their repective offices, take and
substribe the fallowing oath or affirmation:

“, , do solemnly sweer (or affirm) that | will
support and defend the Condlitution of the United States and the Condtitution of the State
of Cdifornia agang dl enemies, foreégn and domedtic; that | will beer true faith and
dlegiance to the Condtitution of the United States and the Condtitution of the State of
Cdifornig thet | teke this obligation fredy, without any mentd resarvation or purpose of
evagon; and that | will wel and fathfully discharge the duties upon which | am about to
enter.

“*And | do further swear (or &firm) thet | do not advocate, nor am | amember of
any party or organization, politica or otherwise, that now advocates the overthrow of the
Govenmat of the United States or the State of Cdlifornia by force or violence or other
unlawful means that within the five yearsimmediatdy preceding the teking of this oath (or
afirmation) | have nat been amember of any party or organization, palitica or ctherwise,
that advocates the overthrow of the Government of the United States or of the State of
Cdifornia by force or violence or other unlawful means except asfallows:

€

no afiliations, write in the words “No Exogptions”)

and that during such time as| hold the office of | will not

(name of office)

advocate nor become amember of any party or orgenizetion, politica or otherwise, theat
advocates the overthrow of the Government of the United States or of the State of
Cdiforniaby force or violence or other unlawful meaens’

“And no other oath, dedaraion, or test, shall berequired asthequdificationfor any
public office or employment.

“*Public officer and employeg indudes every officar and employee of the Sate,
induding the Universty of Cdifornia, every county, dty, dty and county, digrict, and
authority, induding any department, divison, bureau, board, commisson, agency, or
instrumentdity of any of the foregoing.™?

2 The second paragraph of the oath required by the Constitution was ruled invaid by the Supreme
Court in Vogel v. County of Los Angeles (1967) 68 Cal.2d 18, 26.
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Section 1192 implementsthiscondtitutiond provisonwith respect to deputiesand other subordinateofficers

“When not otherwise provided for, within 10 days after recaiving notice of ther
gppointment, deputies and other subordinate officers shal take and file an oath in the
meanner required of thar principas”

Section 1360 provides

“Unlessatherwise provided, before any officer enterson the duties of hisoffice, he
shdll take and subscribe the oeth or affirmation set forth in Section 3 of Artide XX of the
Condtitution of Cdlifornia”

Subdivison (a) of section 1363 additionaly Sates

“Unless otherwise provided, every oath of office certified by the officer before
whom it was taken shdl be filed within the time required asfallows

“(2) The oath of dl officers whase authority is not limited to any particular county,
in the office of the Secretary of State.

“(2) The oath of dl officers dected or gppointed for any county, and, except as
provided in paragrgph (4), of dl officerswhosedutiesarelocd, or whoseresdencein any
particular county is prescribed by law, in the office of the county derk of their respective
counties

“(3) Each judge of asuperior court, the county derk, the executive officer or court
adminigrator of the superior court, and the recorder, shdl fileacopy of his or her offiad
oath, sgned with hisor her own proper Sgnaure, in the office of the Secretary of Sate as
s00n as he or she has taken and subscribed his or her oath.

“(4) The oath of dl officers for any independent specid didrict, as defined in
Section 56044, in the office of the derk or secretary of thet didtrict.”

With respect to disaster sarvice workers, defined to indude “dl persons employed by the date or any
county, city, city and county, Sate agency or public digtrict” (§ 3101), section 3102 Sates

“All disagter service workers shdl, before they enter upon the duties of their
employment, take and subscribed to the oath or affirmation required by this chapter. . . .

Section 3105 spedifies where the oath of office of adisaster sarvice worker isto befiled:
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“The oath or afirmationof any disaster sarvice worker of the sate hdl befiled as
prescribed by State Personnd Board rule within 30 days of the date on which it is teken
and subscribed.

“The oath or affirmation of any dissser service worker of any county shal befiled
inthe office of the county derk of the county except that where dection precinct officers
take and subscribe to such oath or afirmation which is an integrd part of a dam for
compensation, such oath and daim for compensation may befiled in ether the office of the
county auditor or in the office of the derk of the board of supervisors of the county.

“The oath or afirmation of any disagter sarvice worker of any dty shdl befiled in
the office of the aty derk of the dity.

“The oath or afirmation of any disaster sarvice worker of any other agency or
digtrict, shdl be filed with such officer or employee of the agency or didrict as may be
designated by such agency or didrict.”

It isthe same oath of office, the first paragraph of the condtitutiond provision, that istaken
whether pursuant to the terms of sections 1192, 1360, or 3102. (See 88 1192, 1360, 3103)) Thiswas
the oath of office taken and subscribed to by Defendant on August 5, 1985, acopy of whichiscurrently on
filein the office of adeputy derk for the Superior Court of Cdifornia, County of Alameda. Of course, the
fact that Relator hasnot located Defendant’ soeth of officein the county derk’ soffice doesnot establishthet
Defendant’ s oath of office was nat filed in the gppropriate office a the gppropriatetime. Was Defendant's
oath of office required to befiled, and if 0, where and when?

If Defendant isconddered a“deputy” for purposes of section 1192, hisoeth of officeisto
be filed within 10 days of recaiving natice of the gppointment “in the manner required of [hig prindpas”
For acounty didrict attorney, the oath of officeisto befiled “in the office of the county derk (8 1363, subd.
@@)...”

If Defendant is conddered an “ officer” for purposes of section 1360 whois* gppointed for
any county” (8 1363, subd. (8)(2)), his oath of office isto befiled in the office of the county derk but need
not be filed within a particular period of time sSnce such requirement was repeded in 1953, Prior to its
reped in 1953 (Stats. 1953, ch. 1250, 8 9), former section 1361 provided:

“Whenever a different time is not prescribed by law, the oath of office shdl be
taken, subscribed, and filed:
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“(a) Before the commencement of the term of office when an officer recaives a
catification or commisson of hisdection or gopointment, or

“(b) Before the expiration of fifteen days from the commencement of his term of
office, when no cartificate or commisson hasbeenreceived.” (Stats. 1949, ch. 945, § 1)

At thesametimethat former section 1361 wasrepeded, the L egidature enacted section 1367 (Stats. 1953,
ch. 1250, § 6) to provide asfollows

“No compensation nor reimbursement for expenses incurred shdl be paid to any
officer by any public agency unless he has taken and subscribed to the oath or affirmetion

required by this chepter.”

By memorandum dated June 15, 1953, the State Personnd Board observed that “ Section 1367 is being
added to provide that public officers mugt take the required oath before receiving compensation or
reimbursement for expenses’ and then explained with respect to the reped of section 1361

“Section 1361 is proposed for reped.  This section refarring to the time within
which the oath must be taken isno longer necessary. .. .~

If Defendant iscongdered a“dissser sarvice worker of any county,” his oeth of officeis
to “befiled in the office of the county derk of the county” with no time limit specified.

Webdieveitisunnecessary to definitively decidewhether Defendant took, subscribed, and
filed his oath of office as an officer of Alameda County, a deputy, or a disaster sarvice worker. It is
suffident thet Defendant’ s oath of office was taken before he began sarving in officeand iscurrently onfile
in the office of a deputy derk for the Superior Court of Cdifornia, County of Alameda (See 22
Ops.Cd.Atty.Gen. 79, 80 (1953).)

Wefindno subgtantia question of law or fact contained in Rdator’ sgpplication papers. The
cursory dlegations are insuffident to require judida resolution of the question whether Defendant refused
or neglected tofilehisoath of office“withinthetimeprescribed.” (8 1770, subd. (i).) Inlight of thelonghdd
prindple thet any ambiguity in aprovison cdling for the forfature of an existing office, and disqudification
from holding public office, should be resolved in favor of continued digibility (Helena Rubenstein
Internat. v. Younger (1977) 71 Ca.App.3d 406, 418; 79 Ops.Cd .Atty.Gen. 243, 247-248 (1996)),
the gpplication herein for leave to suein quo warranto is DENIED.

*kkk*k
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