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THE HONORABLE H. PETER KLEIN, COUNTY COUNSEL OF MENDOCINO
COUNTY, has requested an opinion on the following question:

| sacounty auditor-controller prohibited from disclosing to the public information regarding

the amount of money deducted from an eected county officer’ ssdary to satisfy adtate or federd tax lien?
CONCLUSION

A county auditor-controller isgeneraly prohibited from disclosing to the public information

regarding the amount of money deducted from an €lected county officer’ ssadary to satisfy astate or federd
tax lien, but specid circumstances may alow for such disclosure in aparticular case,
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ANALY SIS

We are advised that a digtrict atorney, who was elected to office in 1998, disputes the
amount of his federal and state income tax ligbilities for the years 1977 through 1991. In 1991-1992, he
gpoent nine months in a federa prison, having been convicted for failing to file federd tax returns, a
misdemeanor. Both federa and State tax liens have been filed againgt his property. Histax disputes have
been widdy reported throughout the county, both before and after his election. Mot recently it was
reported in the loca newspapersthat the didtrict attorney has “filed for bankruptcy protection from paying
back taxes and pendties that the IRS contends total more than $3.4 million.”

Some members of the public and the press wish to know the precise amount of money, if
any, that isbeing deducted from the didtrict attorney’ ssdary to satisfy the sate and federd tax liens. Other
members of the public believe that such information does not relate to the didtrict attorney’ s current officia
duties but instead relates to his pagt, private tax matters that should not be disclosed to the generd public
or press.

The question presented for resol ution iswhether the county auditor-controller isprohibited
from disclosing the amount of the salary deductions, if any, that are being made to satisfy the federd and
sate tax liens. We conclude generdly that such information is not disclosable but in the unique
circumstances involved here, disclosure would not be prohibited.

Preliminarily, we note that Code of Civil Procedure sections 706.070-706.084' govern
the withholding of money froman employee' ssdary for payment of atax liability owed to the state. When
the dtate serves a “withholding order for taxes’ upon the taxpayer’s employer (Code Civ. Proc.,
88 706.072, 706.074), the employer is required to pay over the amounts withheld (Code Civ. Proc.,,
§ 706.077, subd. (8)). The employer is dso required to file an “employer’s return” containing the
information specified in Code of Civil Procedure section 706.126.

Federal tax law utilizes smilar procedures. Fallure to pay taxes results in the impogtion
of alien. (26 U.SC. §6321.) The federd government may levy upon a taxpayer’s accrued wages to
satisfy thelien. (26 U.S.C. §6331.) The sday of an employee of a date or loca government may be
levied upon by issuing an order to the government officer responsiblefor making thewage payments. (Sms
v. United States (1959) 359 U.S. 108 [3 L.Ed.2d 667, 79 S.Ct. 641.)

Here, we are concerned with the right of privacy protected by the CdiforniaCondtitution.

! Revenue and Taxation Code section 18671 authorizes withholding from payments other than
earnings.
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Section 1 of article | of the Condtitution provides:

“All peopleare by naturefreeand independent and haveindienablerights. Among
these are enjoying and defending life and liberty, acquiring, possessing, and protecting
property, and pursuing and obtaining safety, happiness, and privacy.”

In 67 Ops.Ca.Atty.Gen. 414 (1984), we analyzed the constitutional right of privacy with respect to
whether the Cdifornia Student Aid Commission could disclose to schools and indtitutiona lenders the
names of students who were delinquent in their payments to the State Guaranteed L oan Program or who
had defaulted on their loans. We observed with respect to the governing principles:

“Inthisstate, privacy isexpresdy declared to beanindienableright. (Cd. Congt.,
at.l,81) Although it has been only 12 years since the people elected to place privacy
among the indienable rights expresdy guaranteed in the Declaration of Rights, traditiona
principlesof congtitutiona law informitsapplication. [Citation.] Prior to 1972, privacy had
been identified as a fundamentd liberty implicitly guaranteed by the federd Congtitution;
as such, it is protected even from incidental encroachment absent the demondtration of
some compelling interest that is both legitimate and overriding. [Citation] We have
previoudy dluded to such ‘implicitly guaranteed’ federa zones of privecy.

“*... The Supreme Court of the United States, in Griswold v. Connecticut (1965)
381 U.S. 479, explicitly recognized the existence of certain“ zones of privacy.” Thecourt
found this right, while not expresdy provided in the Congtitution to be the result of the
interrdaionship of express conditutiond provisons and to be necessary for the
implementation of these express protections. . . . It would, of course, be impossible to
enumerate dl of the possible zones of privacy, but they have been held to include, by way
of example, privacy “in asociations’ including privecy of membership ligs of a
conditutiondly vaid organization [citations], privacy in the “private redm of family life’
[citation], privacy “ surrounding the marriagerel ationship” [citation], privacy to one€ shome
[citationg], and privacy in on€'s persond financid affairs [citation]. The last cited case
observed that in determining the condtitutiond propriety of any such limitation upon the
fundamenta right of privacy there must be a baancing of interests between the
government’ s need to preserve the efficiency and integrity of the public service on the one
hand and the right to maintain privacy in on€'s persond affairs on the other. In such a
case, the government must demondrate the necessity for such limitation upon the right in
question and must show not merdly that the redtriction is rationdly related to the
accomplishment of a permissible purpose but that the need is compelling. Moreover, the
intrusonmust not be overly broad; it must be viewed in the light of less drastic meansfor
achieving the same basic purpose. [Citations]]’ [Citation.]
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“Financid information dearly falswithin thezone of privacy under articlel, section
1, of the CdliforniaCondtitution [ citations] whichimmunizessuchinformation, including thet
inthe custody of third parties, from disclosure|[ citations], except where (1) such disclosure
is made pursuant to a compeling public interest which is both legitimate and overriding
[citations], and (2) the scope of disclosure is narrowly circumscribed [citation].” (Id., at
pp. 419-421.)

We haveno doubt that the condtitutiond right of privacy generdly coversinformation about
a person’s persond financid affars (see Doyle v. Sate Bar (1982) 32 Cal.3d 12, 19; Valley Bank of
Nevada v. Superior Court (1975) 15 Cal.3d 652, 656; Burrowsv. Superior Court (1974) 13 Cal.3d
238, 243; Sehimeyer v. Department of General Services (1993) 17 Ca.App.4th 1072, 1078;
Moskowitzv. Superior Court (1982) 137 Cal.App.3d 313, 315; Rifkind v. Superior Court (1981) 123
Cal.App.3d 1045, 1050-1051; 67 Ops.Ca.Atty.Gen. 414, 420-421 (1986)), including tax obligations
(see Rev. & Tax. Code, 8§ 19542; 26 U.S.C. 88 6103, 7213; Sav-On Drugs, Inc. v. Superior Court
(1975) 15 Cal.3d 1, 6; Webb v. Sandard Qil of California (1957) 49 Cal.2d 509, 513; Brown v.
Superior Court (1977) 71 Cd.App.3d 141, 143-144). Although the amount of adigtrict attorney’ stotal
sdary isamatter of public record (8 6254.8), deductions made to satisfy tax liens or for other purposes
generaly arenot. (See Stats. 1998, ch. 324, § 11.11.) In 64 Ops.Cal.Atty.Gen. 575, 584 (1981), we
stated with respect to the disclosure of deductions from the salaries of employees of a private contractor
recelving afederd subsidy administered by a state agency:

“...[ W]efed that disclosure of information about deductionsthat are taken from
an individua carpenter’s wages would amount to an unwarranted invasion of persona
privacy. While amounts of deductions may be arrived at through formulae which are for
the most part ‘standardized,” in practice, they are computed on an individuaized bass
using not only data that we have regarded as persona and deserving of privacy (such as
gross sdary or wage classfication) but dso data which is totally unrelated to the
carpenter’s work (such as number of clamed exemptions or marital status) and the
disclosure of which serves no public interest. Accordingly, we find that disclosure of the
carpenters deductionswould condtitute a particularly intrusive invason into their privacy,
without a countervailing public interest served by their disclosure.”

Asindicated in our prior opinions and by the courts (Braun v. City of Taft (1984) 156
Cal.App.3d 332, 346-347; see CBS Inc. v. Block (1986) 42 Cal.3d 646, 653-655; New York Times
Co. v. Superior Court (1990) 218 Ca.App.3d 1579, 1584-1585), the public’s interest in knowing
gpecific information must be weighed againg the individuad’ s privacy interests when determining the scope
of the condtitutional right of privacy. Here, looking at the various factors concerning the proposed
disclosure, wefind particularly significant that the disclosure ded swith the enforcement of federa and Sate
tax liens. While the precise information in question has not previoudy been disclosed, the public is well
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aware of the tax dispute between the didtrict attorney and the tax officids. The federd and state tax liens
on file are public records and the lien information is not confidentid. (See William E. Schrambling
Accounting Corp. v. U.S. (9" Cir. 1991) 937 F.2d 1485, 1489 [“the purpose of recording the lien . . .
isto place the public on notice of the lien’]; Lambert v. United States (9 Cir. 1988) 854 F.2d 335,
338.)

The public interest would be served in knowing the manner in which the federd and Sate
tax authorities are performing their officia duties. Are delinquent taxes owed to the federd and state
governments being collected? Isthe didtrict attorney seeking or receiving any specid trestment from the
tax officids due to his postion as didrict attorney?

The public dso has an interest in knowing whether the digtrict attorney isin the process of
s0lving histax disputes and reducing hissignificant financial obligationsasreported inthepress. Disclosure
may assure the public that the didtrict attorney is not subject, for example, to possible undue influence
caused by the scope of his financid difficulties. Here, we have a county officer who is charged with
enforcing thelaw and apublic interest in knowing whether, and to what extent, heis complying with the tax
laws that he previoudy violated. In CBS Inc. v. Block, supra, 42 Cal.3d at 655, the Supreme Court
recognized that “[t|heinterest of society in ensuring accountability isparticularly strong wherethediscretion
invested in a government officid is unfettered . . . .” What the digtrict attorney does in reducing his tax
debits affects the public’ strugt in the performance of his officid, discretionary duties.

The proposed disclosures, therefore, cannot be viewed in the same light as disclosing
payroll deductions for medica insurance premiums or deferred compensation investments. The latter are
voluntary deductions involving private decisons on how one's salary is to be spent. Here, on the other
hand, we have alaw enforcement officid who is subject to the forced collection of delinquent tax debts,
where he has been found guilty of violating the law.

Hence, we bdieve that the totality of the circumstances presented, including the nature of
the information dready disclosed and the publicinterest in preserving theintegrity of officid conduct, dlows
disclosure of the requested informationwithout congtituting aviolation of the conditutiond right of privacy.
However, in providing the specific payroll information requested, the county auditor-controller must
maintain the confidentidity of any information the disclosure of which is not judtified by the publicinterest.
(See Braun v. City of Taft, supra, 154 Ca.App.3d at 344-345; cf. Campbell v. United Sates Civil
Service Commission (10" Cir. 1976) 539 F.2d 58, 62.)°

2 We note that the California Public Records Act (Gov. Code, §8§ 6250-6270) does not prohibit the
disclosure of any information but rather authorizes a public agency to withhold the disclosure of a particular
record. (CBS, Inc. v. Block, supra, 42 Cal.3d at 652 [“The Act endows the agency with discretionary
authority to override the statutory exceptions when adominating public interest favors disclosure’]; Register
Div. of Freedom Newspapers, Inc. v. County of Orange (1984) 158 Ca.App.3d 893, 905; San Gabriel
Tribune v. Superior Court (1983) 143 Ca.App.3d 762, 773; Berkeley Police Assn. v. City of Berkeley
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We conclude that acounty auditor-controller isgenerdly prohibited from disclosing to the
public information regarding the amount of money deducted from an eected county officer’s sdary to
saidy a dae or federd tax lien, but specid circumstances may alow for such disclosure in a particular
case.

* % * % %

(1977) 76 Cal.App.3d 931, 941; Black Panther Party v. Kehoe (1974) 42 Ca.App.3d 645, 656.) We thus
need not discuss its provisions here.
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