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THE HONORABLE JAMES C. BRAZELTON, DISTRICT ATTORNEY OF
STANISLAUS COUNTY, has reguested an opinion on the following questions:

1. May two public entities and a mutua water company enter into a joint powers
agreement to form a public financing authority for the purpose of issuing bonds under the Marks-Roaos
Locd Bond Podling Act of 1985?

2. If 30, may the project funded by the bonds belocated outsdethejuristiction of ether
of the two public entities?
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CONCLUSIONS

1. Two public entities and a mutua water company may enter into a joint powers
agreement to form a public finandng authority for the purpose of issuing bonds under the Marks-Roos
Loca Bond Pooling Act of 1985 to finance the congruction of projects authorized by the Joint Exercise
of Powers Act over which the contracting parties exercise their common power.

2. The project funded by the bonds may be located outdde the jurisdiction of ether of
the two public entities only if spedified conditions are met.

ANALYSS

We areinformed thet two dtiesin Northern Cdiforniaproposeentering into ajoint powers
agreement with a mutud water company located in Southern Cdifornia for the purpose of financing a
project intheareaserved by the private water company. Thetwo questionspresented for andyssconcan
whether the proposa would be authorized under Cdifornialaw.

1. Issuance of Bonds

The Joint Exercise of Powers Act (Gov. Code, 88 6500-6599; “Act”)* authorizestwo or
more public entities to enter into an agreement to exerdisejointly any power common to them. (8 6502;
81 OpsCd Atty.Gen. 362(1998).) Asagenerd rule, only public entitiesmay formajoint powersagency.
(81 Ops.Cd.Atty.Gen. 213 (1998).)

A mutud waer company is not a public entity but rether is a private corporation or
asodaion. Section 2725 of the Public Utilities Code defines amutud weter compeny as “any private
corporation or association organized for the purposes of ddivering water toits sockholdersand members
a cog, induding use of works for consarving, tregting and redaming water.” Neverthdess, the Act
goadficaly authorizesmutua water companiesto become membersof joint powersagendesunder cartain
crcumgances. Section 6525 provides.

“Notwithsanding any other provison of thischapter, amutua water company may
enter into a joint powers agreement with any public agency for the purpose of jointly
exerdsng any power common to the contracting parties”

For example, a mutud water company may enter into a joint powers agreement with a

L All references to the Government Code hereafter will be by section number only.
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public agency having Smilar powersin order to carry out oneor moreof the purposesidentified in Public
Utilities Code section 2725. (Cf. City of Oakland v. Williams (1940) 15 Cd.2d 542 [contiguous
dties forming joint powers agency for sawage disposd]; Amador County v. Huberty (1962) 203
Cd.App.2d 664 [county lending funds to irrigetion didrict to acquire land for irrigation project].)
Conversdly, amutud water company may not joinwith apublic agency to paform afunction under theAct
unlessthe mutud weter company is“directly concerned” with the function to be paformed. (Beckwith
v. County of Stanislaus (1959) 175 Cd.App.2d 40, 49 [irrigation digtrict may only joinwith acounty
to exerdsejoint powersif the didrict is directly concerned with the work to be performed].)

A joint powers agreement may form apublic finanang authority asan entity separatefrom
the parties to the agreement. (8 6503.5; Rider v. City of San Diego (1998)18 Cd .4th 1035, 1050-
1054.) Thefinancing authority may issue bonds, and the bonds may be* revenuebonds’ (88 6546-6547)
or bondsissued under theMarks-RoosLoca Bond Pooling Act of 1985 (88 6584-6599; “Marks-Roos’).
(Rider v. City of San Diego, supra, 18 Cd.4th a 1040, 1051; 81 OpsCd.Atty.Gen., supra, &
363.)

Inanswer to thefirg question, therefore, we condudethat two public entitiesand amutua
water company may enter into ajoint powersagreament toformapublicfinancing authority for the purpose
of issuing bonds under Marks-Roos.  The bonds may finance the congtruction of projects authorized by
the Act over which the contracting parties exercise their common power.

2. Location of Prgjects

The second question presented concernsthel ocation of the proposed project to befunded
by issuance of the Marks-Roos bonds? In 1998, the L egidature enacted sections 6586 and 6586.5 as
part of Marks-Roos. (Stats. 1998, ch. 35, 88 1, 2.) Section 6586 provides:

“It is the Legidaure' s intent that this artide be used to assg locd agendesin
finenang public capita improvements working capitd, lighility and other insurance needs,
or projects whenever there are Sgnificant public benefits for taking thet action. For the
purposes of thisartide, * Sgnificant public benefits means any of the fallowing benefitsto
the dtizens of the locd agency:

“(a@) Demondrable savings in effective interest rate, bond preparation, bond
underwriting, or bond issuance codts.

“(b) Sgnificant reductionsin effective user charges levied by alocd agency.

2 \We do not have sufficient factsto determine whether the proposed project would be one over which
the parties would have a common power. We will assume the existence of a common power held by the
parties for purposes of this question.
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“(©) Employment benefits from undertaking the project in atimdy fashion.

“(d) Moredfident ddivery of loca agency sarvicesto resdentid and commerad
devel opment.”

Section 6586.5 gates.

“(a) An authority may not issue bonds to condruct, acquire, or finance apublic
cgpitd improvement pursuant to this artide unless both of the following conditions are
sidfiedwith respect to each capitd improvement to be congtructed, acquired, or financed:

“(2) It reasonably expects on the date of issuance of the bonds thet the public
capita improvement is to be located within the geographic boundaries of one or more
members of the authority thet is not itsdf an authority.

“(2) A member of the authority within whose boundaries the public capita
improveman isto belocated has gpproved thefinancing of the public cgpitd improvement
and made afinding of dgnificant public bendfit in accordance with the criteriagpecified in
Section 6586 after apublic hearing held by thet party within each county or city and county
where the public capitd improvement is to be located after notice of the hearing is
published once a leedt five days prior to the hearing in anewspaper of generd dirculation
in each affected county or ity and courty.

“(b) Thissection shdl nat goply to bondsissued for any of thefallowing purposes

“(2) To finance the undergrounding of utility and communication lines

“(2) To finance, condgent with the provisons of this chapter, fadlities for the
generdion or tranamisson of dectricd energy for public or private uses and dl rights,
properties, and improvements necessary therefor, induding fud and water fadlities and

ESOUICeS.

“(3) To finencefadilitiesfor the production, Sorage, tranamission, or trestment of
water, recycled water, or wastewater.

“(4) To finance public schod fadlities

“(5) To finance public highways located within the jurisdiction of an authority thet
is authorized to exercise the powers specified in Chapter 5 (commencing with Section
31100) of Divison 17 of the Streats and Highways Code, provided thet the authority
conducts the naticed public hearing and mekes the finding of Sgnificant pubdlic benefit in
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accordance with this section.”

In examining these two datutes, we note firg thet no geogrgphic limitation gpplies to
projects listed in subdivison (b) of section 6586.5. For example, if the proposed project is “for the
production, storage, transmission, or trestment of water, recyded weter, or wastewater” (8 6586.5, subd.
(b)(3)), the project may be located outside the boundary of any of the member entities®

If the proposed project would not qudify under subdivison (b) of section 6586.5, the
requirements of subdivison (a) must be conddered. Here we find gpplicable severd rules of satutory
interpretetion. The guiding principle of Satutory condructionisto ‘ asoartain theintent of the Legidature
S0 asto effectuate the purpose of thelaw.” ” (Moyer v. Workmen's Comp. Appeals Bd. (1973) 10
Cd.3d 222, 230.) In ascertaining legidative intent, we turn firg to the language used (Tracy V.
Municipal Court (1978) 22 Cd.3d 760, 764), giving the words their ordinary meanings (People v.
Belleci (1979) 24 Cd.3d 879, 884). “Words must be congtrued in context . . . both internally and with
each other to the extent possble” (California Mfgrs. Assn. v. Public Utilities Com. (1979) 24
Cd.3d 836, 844.) “Committee reportsare often ussful in determining the Legidature sintent. [Citation.]”
(California Teachers Assn. v.Governing Bd. of Rialto Unified School Dist. (1997) 14 Cd .4th
627, 646.) FHndly, interpretive congructionsthat defy common senseor lead to mischief or abaurdity are
to beavoided. (Fieldsv. Eu (1976) 18 Cd.3d 322, 328))

May amutud water company met the requisites of section 6586.5, subdivison (8)(2),
which obligate the public financing authority member within whose boundaries the prgject is located to
meke afinding of “dgnificant public benfit” after holding an gppropriatdy noticed public heering? The
process of halding public heerings and making findings of public benefit issomething normally undertaken
only by public agencies, not private corporations. (See, eg., Code Civ. Proc., 88 1245.320, 1245.330,
1245.340.) Did the Legidaure intend to dlow privete entities to make such findings here?

Looking a thelegidativehigory of section 6586.5, we observe numerousreferencesinthe
committee reports to the purposes of the proposed legidation. For example, the andysis prepared by the
Assambly Committee on Locd Government for its heering of March 25, 1998, dated:

“Acoording to the sponsor, the State Treasurer’ s Cdlifornia Debt and Investment

3 A mutual water company does not have aboundary” in the sense of ageorgraphic areaover which
it exercises jurisdiction. Water companies have “service areas’ which may be defined by their articles of
incorporation (see Pub. Util. Code, 8 2710) or in astatement filed with the Public Utilities Commission (Pub.
Util. Code, 8 2709). A mutual water company may be a corporation or a private association governed by a
congtitution, bylaws, or ruleswhich may set forth the areato be served. (See Pub. Util Code, 88 2725, 2728.)
For purposes of this opinion, we will assume that if subdivision (&) of section 6586.5 were otherwise
applicable, the geographic boundaries referred to in the subdivision would be the mutua water company’s
service area.

5 99-321



Advisory Commisson (CDIAC), severd ingances of aouse have occurred since the
enactment of the Bond Pooling Act. Spedificaly, CDIAC found thet some Marks-Roos
authorities finance land deveopment improvements, such as casinos and golf courses,
outdde thar member agencies jurisdictions in order to collect fees These types of
financing arrangements are cdled ‘land-based’ bond dedls

“In some cases these joint powers autharities (JPA) are finanding whally privete
projectswherethe project isnot located within the boundaries of any of theagendesinthe
JPA.

“A 1995 CDIAC report recommended limiting Marks-Roos authority feesto the
cogsof issuing and adminigering bonds: A 1996 informd

Attorney Generd’s opinion found that current law dready limits an
authority’ s fees to the adminidraive and other cogts actudly incurred by
the authority.

“Thishill establishesareguirement for ageographica nexusbetween Marks-Roos
public financing authorities and the projects they finance. According to the sponsors,
without a geographic connection there is not adeguate oversght over the project or its
finendng. The sponsors of this bill assert thet by requiring a project to be located within
the boundaries of an agency within the JPA there will be more public accountahility for
‘land-based’ bond dedls.

“The gponsor further argues that the agency which recaives the benfit of bonds
should be involved in the decison to issue the bond.  According to the same Attorney
Generd opinion mentioned above, the agency whose project isto befinanced must make
afinding of public bendfit prior to the sde of the bonds. This bill requires thet before a
bond issuance occurs, there shdl firg be notice and public hearing to determine whether
or not thereisasgnificant public benefit.

“The exceptions for public utilities address the need to dlow power and water
agendesto finance digant projectsto providether sarvices: The schools exception was
desgned to avoid hindrances on sthoals fadilities finanaing. Under both exceptions, the
soonsor datesthereis amdl likdihood for abuse because these agendiestypicdly do not
do ‘land based’ bond financing.” (Assem. Com. on Locd Gov., Andyssaf Sen. Bill No.
147 (1997-1998 Reg. Sess.) asamended Mar. 19, 1998.)

It isreadily goparent from thelegidative higory of section 6586.5 that the Legidaureintended to limit the
use of Marks-Roos bondsto the funding of projectswithin thejurisdiction of a public entity ableto meke
the necessary determination of a sgnificant public benefit. Nothing in the legidative higtory indicates an
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intention to delegate that respongibility to a private corporation.

Even though amutud water company may be“a party to the agreement” (8 6585, subd.
(), we do not believe that it has the necessary power to hold public hearings and make findings of
sgnificant public benefit. A mutud water company does not have generd governmentd powers, but only
thase gpedified in the Public Utilities Code. (Pub. Util. Code, 8 2729)) Given the Legidature's concern
with past abusesin the issuance of

bonds by a public financing authority, we beieve that the necessary determination designed to protect the
public interest must be mede by apublic entity.

Consequently, we conclude that aproject may be congtructed outside the jurisdiction of

the public entity members of ajoint powers agency only under the conditions specified in subdivison (b)
of section 6586.5.
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