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Clifford A. Chanler, State Bar No. 135534
David S. Lavine, State Bar No. 166744
HIRST & CHANLER LLP

2560 Ninth Street

Parker Plaza, Suite 214

Berkeley, CA 94710-2565

Telephone: (510) 848-8880

Facsimile: (510) 848-81186

Attorneys for Plaintiff
ANTHONY E. HELD, Ph.D., P.E.

SUPERIOR COURT OF THE STATE OF CALIFORNIA

FOR THE COUNTY OF SANTA CLARA

UNLIMITED CIVIL JURISDICTION

ANTHONY E. HELD, Ph.D., P.E.
Plaintiff,
V.

MONDO USA, INC,, et al,,

Defendants.

Case No. 109CV 135580

[PRG{‘} D] JUDGMENT PURSUANT
TO TERMS OF CONSENT JUDGMENT

Date: September 15, 2009
Time: 9:00 a.m.

Dept.: 5§

Judge: Hon. Mary Jo Levinger

[PROPOSED] JUDGMENT
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In the above-entitled action, Plaintiff ANTHONY E. HELD, Ph.D., P.E. and Defendant
MONDO USA, INC., having agreed through their respective counsel that judgment be entered
pursuant to the terms of the Proposition 65 settlement agreement in the form of a [Proposed]
Consent Judgment entered into by the parties, and following issuance of an order approving this
Proposition 65 settlement agreement and entry of the Consent Judgment on September 15, 2009,

IT IS HEREBY ORDERED, ADJUDGED AND DECREED that pursuant to Code of Civil
Procedure §664.6, judgment is entered in accordance with the terms of the Consent Judgment
attached hereto as Exhibit 1.

IT IS SO ORDERED.

A Mizr A0 Bvinger

Dated: gp O‘/fk \3) > DA /I@’D\C(%% %@EE;IOR COURT
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. MONDO'USA, INC., et:dl,,

-Clifford A. Chanler Stite Bar No, 135534

Lavme, State ‘Bar No. 166744

HIRST & CHANLER LLP

‘Tel phone: -(510) 848-8880

Facsnmle (510) 848-8118

Attornieys for Plaintiff
ANTHONY E. HELD, Ph.D;, P:E.

SUPERIOR COURT OF THE STATE OF CALIFORNIA
COUNTY OF SANTA CLARA
UNLIMITED CIVIL JURISDICTION

ANTHONY E. HELD, Ph.D.,P.E,, Case No: 199CV135580

Plaintiff,
' [PROPOSED] CONSENT
V. JUDGMENT

o Health & Safety Gode §25249.6
Defendants.

~ STIPULATION AND [PROPOSED] ORDER RE: CONSENT JUDGMENT
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1L INTRODUCTION

1.1 Anthény E: Held, Ph.D., P.E., and Mondo US4, Inc.

This Consent Judginent i entéred into by and between :Anthony E. Held, Ph.D,, P.E
(hereinafter *Dr, Held") and Mondo USA, Inc. (hereinafter “Mondo”); with Dr. Held and Mondo
colléctively referred to-as:the:“Parties;”

1.2 Plaintiff

Dr. Heldlis an‘individual residing in California who seeks to promgte swareness:of expostires
to toxic chemicals end fmprove human health by redncing or ¢liminating hazardous substances
contained in consummer products.

13 Deéfendant

Dr. Held alleges that Mondo employs ten or more'persons and i a person in the course of

doing business for:purposes of the Safe Drirking Water and Toxic Enforcement Act of 1986,

California Health & Safety Code §25249:6, ét.seg. (“Proposition 65).

4  General Allegations

Dr. Held alleges that Mondotias manufactured; distribuied and/or sold in the State.of
Cllifoinia soft sports:balls which contsin di(2-ethylhexyl)phthalate (“DEHP”). DEHP is listed-
‘pursuant fo the Safe Drinking Water and Toxic Enforcement:Act of 1986, California Health & Sefety

- Code §§25249:5, et'seq: (“Proposition 65); 25 & chemical known to the State of California to-cause

birtli defacts and ofher reproditctivie haim. DEHP:-is referred to herein as the “‘Listed Chiemical”

‘Mondo denies that it manufactired, distributed arid/or sold iz the State of Califoriia s6ft sports balls

L5 .Product Description

The produicts thiat are covered by this'Consént Judgtnent are defined as follows: Mondo Bail
Asst, World Wrestling Evtertainment (#0-81033 12489 5) nd cther.soft spoits'bills containingthe.
Listed Chemiical. -All such items shall be referred to herein as the*Products.”™
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16 Notice of Violation

On Octobei 17, 2008, Dr. Held served Mondo and various public enforcement agencies with a
document entitied “60-Day Notice of Violation” (“Notice”) that provided Mondo axid such public
enforcers with notice that alleged that Mondo was in violation of California Health & Safety Code
§25249.6 (“Prop 65") for filing to warn consumers.and cusiomers that the Products exposed users in
California-to DEHP; Mondo responded t6 Dr. Held’s Noticeé by advising Dr; Held that Mondo did
notimanafacture, disteibité o offer, for sale in California ény Produicts containing the Listed
Chemical.

On March 13,2009, Dr. Held'issued a “Second 60-Day Notice of Violation” upon‘Mendo,.

' Mondc United, Iric. (“Moido Usiited”); Mérdo, S,pA., and varioiis public-enforcement agencies
i | alleging that Mondo United was a closely-supervised'division of Mondo and that; as such, Moido
‘was in violation of California Health & Safety Code §25249.6 for failing to warn consumers and

customers thdt the Products exposéd users in Califorriia to DEHP. Mondo responded to Dr. Held's
Second 50-Day Notice:by denying that Mondo United was lidble; and by further reiterating Mondo's.
denisl hatit menfactured, distfbuted or offered:for sale in Califoraa sny Products conisimingthe |
Listed Chetnical. Mondo further advised Dr. Held that the use of the Listed Chemical had been

" discotinued from:the Broducts. For hispart, Dr. Held répeatedly informed Mondo ‘that tests from
| certified independent laboratories showthat Mondo's products purchased in California within the

relevant period contain the Listéd Chemical at concerning levels. Given the uncertainties of litigation )

b | and proof during & trial, Mondo remained gpen'to the prospect of settlement..

13 CGomplaint

.On February:20 2009, Dr. Held;.who was and is acting in the-interest of the general public in

. Califomis, it the Superior Coutiiand for the Cotinty of Sarits Cleta, filed 4 complaint-in the-case of

Heldv; Mondo USA, Tnc. et al., alleging violations of Hesith, & Safety Code §25249:6 by Mondo

I based on the alleged exposures o DEHP containedin the Products manufactured; distributed and/or

offered forsale-in'California by Mondo (“Complaint”).
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1.8 No:Admission

Mondo denies the material, factual, and legal allegations contained in Dr. Held’s Notice and
‘maintainsthiat all products that ithas manufactured, distributed and/cr sold in California have been,
and are; in compliance with all laws, and further maintains that the Products at issue also have been
in compliance with all laws. Nofing in this Consent Judgment shall be construed as an-admission by
Mondo of any fict, finding; issue of law; or. violation of law; nor shall compliance with this Consent
Tudgmeiit. constitute:or be constriied a§ an admissioh by Morido of dny fact, finding, conclusion, issue |
of law; ot violation of law; such being specifically denied by Mondo. However, ‘this section shall not
diminish or otherwise affect the obligations, responsbilities and duties of Mondo under this Consent |

19 ‘Consefit to Jurisdiction.

Eor purposes of this.Consent Judgment only, the Parties stipulate that this Court has

' juﬁédicﬁdn .over Mondo as to the allegations contsined in the Complaint; that venue is proper in the

Courity,of SantaClare, and that this-Court has jurisdiction to enter and enforce the provisions of this
1.10: Effective Date.
‘For puiposes.of this Corisent Judgment, the term “Bffective Date” shall mean Angust 17,

2009.
2.  INJUNCTIVE RELIEF: REFORMULATION AND WARNINGS

21  Reéformulition’Comimitmeit

As of fhe_Effective Date, Mondo agrees that it shafl manufacture or caiisé to be manufactured
Produots for sale in Galifornia‘that are Phihalate Free, as set:forth below. For:purposes of this

- Consént-Judgment, “Phthalate Free” Prodicts shall mean Products:containing less than or equal to
1,000:parts per million (“ppm”) of the Listed Chiemical, when analyzed purstiant to Environmental
. Protection Agency:(“EPA™) testing methodologies 35804 and 8270C.
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3. MONETARY  PAYMENTS

31 Payments Pursuant to Health & Safety Code §25249.7(b) A

In setflement of ali the:claime réferred to in‘this Consent Judgment against it, Mondo shall pay-
$3,500 in civil penalfies to be apportioned in accordance with Californid Health & Safefy Code
§25192, with 75% of these funds remitted to the State of California's Office of Environmental Health

" Hazard Assessment and the temainiig 25% of these penilty monies femitted‘to Dr: Held as provided -

by California Health &. Safety Code §25249 12(d). Mondo shall issue:two sepamtc checks for'the
penalty-payment: () one check-made payable to Hirst:& Chanler LLP in Trust for the State of

© Califoriis’s Offiée of Environmental Health Hazard Assessment (“Hitst & Chanler LLP in Trust for

OEHHAY). in the amouiit of $2;625 representig 75% of the total perialty and (b) one-check to “Hirst

& Chanler LEP in Trust for.4; Dr: Held"in the amount of $875 représenting 25% of the total
. penalty. Two-separate 10995 shall be issued for the:above payments:. The first 1099 shall be issued

to OBHHA, P.0; Box 4010, Sacratnento, CA 95814 (EIN: 68-0284486)'in the amount-of $2,625.
The second, 1099:shall be issued'to Dr. Held in the amount of $875, whose address dnd tax
identification number shall:be furnished; upon request; at least five calendar days before payrent is

due: Counsel forMondoshall deliverthe payments by.the Effective Date to.counsel for:Dr. Held,

who shall'hold them in their Trust Accouiitimtil five. days following Court approval of this Consent

Judgment. "The payments shall bedeliveredfo‘the following address:

Berkeley,

4. REIMBURSEMENT OF'FEES AND COSTS

41  Attorriey Feesand Costs
The paﬁessm@hedanaacmrd on the compensation dug to D, Held dad %is counsel unider the
private atiorney general doctrine.and principles-of contract law. Under these:legal principles, Mondo

shall veiiriburse Dr: Held s cotinse] forfees-and costs, incurred as-a result of investigating, bringing

| this matter to Mondoattention, and riegofiating & settlefsient iiitlie public interest. Mondo shall pay

4
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Dr. Held and his counsel $21,000 for all attorneys’ fees, expert and investigation feesand costs,

- which includés-all futiwré fees'and costs associated with fhe-approval process. Counsel forMondo

shall deliver the payment by the Effective Date to coussél for Dr. Held, who shall hold it in their
Trust Accountunfil five days following Court approval of this Consent Judgment. The paymient shall
be issued in:a third separate check-’mad'e payable to “Hirst & Chanler LLP" and shall be:delivered to
the following, address:

2560 Ninth Street
Parker Plaza, Suité:214
Berkéley, CA- 94710

Mondo shail issvie a.separate«1099 for. fees and cost paid in the amount 6 $21,000 to Hirst & Chanler

- LLP; 2560 Ninth Street, Péirker Plaze, Suite'314, Berkeley; California; 94710 (BIN: 20-3929984).

5. RELEASE'OF ALL CLAIMS
$1  Dr.Held’s Release of Mondo.
In-frther consideration of the promises and agreements hierein contairied, and for the

- paymentsioibemade pursuant to Sections 3-and 4 gbove; Dr, Held;.on behalf of himself, his past and
currelitagents, feprosetatives, attormeys, sitdessors anid/or ussigrees, aiid in the interest of the
 general public:pursuint to Health and Safety Gode Sectic 25249.7(d); hereby wuives all righits to
institute:gr participate-in, directly or-indirectly, any%;.fqrm-pi?-f:l,pgal;wﬁm;.an‘t.i.fmlqas@s.. all'claims,

' including; withiout Jimitation, all actiofis, and ¢auses of-dction, inlatw or in equity, suits, liabilities,
 demnands; obligations, agreemienits; promises, oyalties, accouritings; damidies, costs; finés, penalties,

losses or gxpenses (including; butmot limited to, investigation fees; expert fees and aitorneys” fees) of

any nature-whatsoever, whether known.or unknown, fixed or contingent (collectively “Claims”),
against Mondo anid ‘each-of its distribiitors, Wholesalers, licensors, licerisees, auctiongers, retailers,
franchisees; dealers, custorhers; owners; purchasers, users; patent companies; corporate affilistes,
subsidiaries, and their respective officers, directors; attorneys, representatives, shareholders, agents,
and émﬁlbyeés,l and sister and parent entities, including, but-without limitation, Mondo United, Inc.,
Mondo:S;p.A., arid Mondo USA, Inic. (collectively “Releasees”). This release is limited to those

5
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claims that arise under Proposition 65, as such claims relate to any-alleged failure to warn-about
exposures to of identification of DEHP containéd in the Products allégedly manufactured, sold and/or
distributed by amy Releasee,

52 Mondo’s Release:of Dr; Held

Mondo waives any 'and.ail?-claims against Dr. Held, his attorneys and other representatives, for |
any and all actioris taken o statements made (or:those that could hiave been taken or made) by Dr:
Held:aud his attorneys.and ofhier representatives, Whether in the course of itivestigating:clairhs or
otherwise seeking enforcement.of Proposition 65 against it in'this matter, and/or with espect to the
Products. A '
6. COURT APPROVAL

‘Tis Consent Judgment is mot effective until itis approved and entered by the Court and shall
be null and void if, for-any reason, it is not approved and entered by thie Court within one year after it
has beenﬂllly executed by all partiés, in which event éhy"m()n'ie’s?tﬁa't;have been provided to Dr.
Held, orhis counse} pursuant to Section 3 and/or Sestion 4 above; shall be refunded within fiftess

- (15) days after receiving writte nofice from-Mondo thatthe ene-year period bias expired.
9.  DISPUTES:UNDER THIS:CONSENT JUDGMENT

Dr.Held miay, by motion or application for an‘ordérto:show cause before this Court, enforce

. the ferms and conditions-contained:in this Consent.Jadgment; however, 1o action to enforce this
Consént: Judgmetit maY‘-be’fbrbng}it'b’ym;ﬂ&ldhﬂé%.the;:Parﬁes‘havc ‘met, either in person orby
‘teléphoni; arid endeavar1érresolve the dispute in an arnicable:meimner; In the event that legal

proceedings:are initiated-to enforce the proyisions of this Gopsent Judgment, however; the prevailing
party.in-such proceeding may seek:to recover:its ‘costs and.reasonable attomey’s fees.- Asused
herein, the terin “prevailing party” ifieans a party that is suceessful in obtaining relief more favorable
1o it thaiy the relief that theottier. party was amenable to providing during the Party’s good faith

attempt'to resclye the dispute that isithe subject of such.enforcement-action.

6
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8. SEVERABILITY

If; subsequent to the-execution-of this Consent Judgment, any-of the provisions of this
Consent Judgment.are hield by a court to be unenforceable, the validity of the enforceable provisions
remaining shall'not be adversely affected.

9. GOVERNINGLAW

‘The termis 6f this Consent Judgment shall be governed by the laws of the State of California

#nd apply within the:State of Califorria. In the event that Proposition 65 is repealed, preempted, oris |

otherwise rendered inapplicable by reason of law generally, or if any of the provisions.of fhis Consent
Judgmerit aré rendered inapplicable-or are no longerrequired as a result of any such repeal or |
‘préemption or:rendered inapplicable. by operation of iaw as't the Products, thén Mondo shall have no

further gbligations pursuant to this Consent Judgment with respect to,and tothe extent that, the
Products areso affected.
16. NOTICES

Unless specified-herein, all correspondence-and notices required to'be provided pursuant to

‘tiis Consent Tudgmerit shall be in writing and personally delivered or sent by: () first-class,

' registered of certified miail, ¥eturnreceipt regiiested; or (ii) overnight courier on any-party by-the
| other party at-the: following addresses:
i ForMondo:

Peter D Fmopphmro Esq
E & Assoclatg:s

‘.'Chicggo,-_~ILA6O642;

} ForDr. Held;

Berkeley, CA 94710
Anypétty, froin'time to.tire, may:specify in writing:to the other party a change of address to

" whichiall notices and offier commuinications shall bé sent.

7

"~ STIPULATION AND [PROPOSED] ORDER RE: CONSENT JUDGMENT




—

RS ol - S e e - :
S o o Wy B RG-S

21

22:§

24

25 |

26
27
28

© @ Ny oE W N

11. COUNTERPARTS; FACSIMILE SIGNATURES
Ttiis Gonsent Judgment may be.executed i coutiterparts and by facsimile, each of which shall |

‘be-deemed an original, and All of which, when taken togetier; shall constitute one and the same

document.
12. COMPLIANCE WITH HEALTH & SAFETY CODE:§25249.7(f)

Dr. Held agrees 1o comply with the reporting form requirementsrefefénced in California
‘Health & Safety Code §25249.7(0. |
13, ADDITIONAL POST EXECUTION ACTIVITIES

The parties acknowledge that; pursuaiit to Healthi:& Safety Code §25249.7, 4 noticed motion
is requireil to'obtain judicial apjiroval of this Consexit Judgment. Infurtherance of obtairiing sich
approval; Dr, Held and Mondo and their respective counsel agree to muiually employ their best
effortsito support thié entry of this agreement as a Consent:Judgment:and obtain approval of the
Conseit Judgment by itie:Cotrt in a'timely manner. For piifposes of this paragraph, bést effoits shall
include:cooperatingon the drafting and filing any-papersiin-supportiof the required motion for '

judicial approval.

14. MODIFICATION

' “This‘ConsentJudgment may be modified only; (1) by written agreement of the Parties and
upon:entry.ofa xﬁodiﬁ'ed' consent;.-‘judgment?by&he Court thereon; or (2)upon a successful motion of
any paityand entry of a'miodified consent jiidgmient by the:Court. The Attorney General shall be

|| sorved with noice of any proposed mogification to this Consent-Judgment atleast fiftoen days'in

advance.ofiifs consideration by the:Court.
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15. AUTHORIZATION

The undersigned are authorized to execute this Consent Jadgment on ‘behalf of their'respective

parties and have -nead, understood, and agree to all of the terms and copditions hereof.

D_afg:_L By Anthony E Held at 8:30 am,

AR PROVED AGREED.TO p
s pae_ SV 7%, 2900

' a:'Fr.ederjco-’Strol_:j.:"fz‘;m;,fiPr,csi'ﬂ___en’r
MONDO USA, INC.

~APPROVED AS TO FORM:

Date:_ 7/)-@J@?

APPROVED AS TO FORM:

HIRST & CHANLER LLP

o 5D 2

David Lavine
__Attornéys for' Plaintiff:

HONY'E. HELD;, PED., PE.

Attorneys for Defendant
" MONDO USA, INC:

' IT IS:SOG ORDERED.

. Date:

TODGE OF THE SUPERIOR COURT

- 9 ..
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