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Clifford A. Chanler, State Bar No. 135534 =i e
Jennifer Henry, State Bar No. 208221 oo B
THE CHANLER GROUP o
2560 Ninth Street 7 FUETIES
Parker Plaza, Suite 214 MR
Berkeley, California 94710-2565

Telephone: (510) 848-8880 g T
Facsimile: (510) 848-8118 ST

Attorneys for Plaintiff
RUSSELL BRIMER

SUPERIOR COURT OF THE STATE OF CALIFORNIA
FOR THE COUNTY OF CONTRA COSTA
UNLIMITED CIVIL JURISDICTION

RUSSELL BRIMER, Case No. C09 03263

Plaintiff, /“[ [PROPOSED] JUDGMENT
C PURSUANT TO TERMS OF

V.

WALGREEN CO., GOSSI, INC.; and DOES 2- Date: ,2011
150, inclusive, Time: -
Dept.:

Defendants. Judge:

Action Filed: November 23, 2009
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PROPOSITION 65 SETTLEMENT
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In the above-entitled action, Plaintiff RUSSELL BRIMER and Defendant GOSSI, INC.,
having agreed through their respective counsel that a judgment be entered pursuant to the terms of the
Consent Judgment entered into by the parties in resolution of this Proposition 65 action, and
following the issuance of an order approvmg the Parties’ settlement agreement on X % ] 2011.

IT IS HEREBY ORDERED, ADJUDGED AND DECREED that pursuant to Health é”c Safety
Code § 25249.7(f)(4) and Code of Civil Procedure § 664.6, judgment is hereby entered in accordance
with the terms of the Consent Judgment attached hereto as Exhibit 1. By stipulation of the parties,

the Court will retain jurisdiction to enforce the settlement under Code of Civil Procedure § 664.6.

IT IS SO ORDERED.

Dated: fg—\ \‘Z)\l i l

\ ‘J UDGE /@Fr THE SUPERIOR COURT

|

JUDGMENT PURSUANT TO TERMS OF PROPOSITION 65 SETTLEMENT
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Cliftord A Chanler. State Bar No. 135834
Jenmifer Henry, State Bar No. 208221
THE CHANLER GROUP

2560 Ninth Street

Parker Plaza. Suite 214

Berkeley, CA 94710

Felephone: {510) 848-8884

Facsimile: ¢310) 848-8118

Attorneys for Plaintit?
RUSSEIL L BRIMER

Hany Fangary. State Bar No. 190535

Wolf, Ritkin. Shapiro. Schulman & Rabkin. [.LP
HI400 W, Olvmpic Bivd.. 9th Floor

Los Angeles. Calitornia 90064

elephone: (310) 478-4100

Facsimile: (3103479-1422

Attarneys for Belendant
GOSSIUING,

SUPERIOR COURT OF THE STATE OF CALFORNIA
COUNTY OF CONTRA CONTA

UNLIMITED CIVIL JURISDICTION

RUSSEL L BRIMER, P Case No. CGO-09-385784

Plawntift,
IPROPOSED| CONSENT
\ JUDGMENT

WALGREEN COLGOSSIL INC L eraf.

Health & Safety Code 32532490
Detendants.
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1. INTRODUCTION
1.1 Rassell Brimer, Walgreen Co., and Gossi, Inc.
this Consent Judgment is entered into by and between Russell Brimer { “Bome 7y and Gosst,
Inc.  ~Gossi™y only, with Brimer and Gosst collcetnely referred (o as the “Parties.”

1.2 Plaintiff

Brimer s an individual residing in California who seeks to promote anareness of exposures o

toxic chemicals and improve human health by reducimg or eliminating hasardous substanees contained
in consumer products. -
1.3 Defendants

After conducting his own investigation and upon receipt of centamn Jocumentation. Brimer

i

reasonably belicves and alleges that Gossi employs ten or more persons and is a person in the course ol

dotag business tor purposes of the Safe Donking Water and Toxic Enforcement Act of 1086,

Calitornia Health & Safety Code § 25249.6. ¢t seq. ("Proposition 63710 Gosst contends that it is nota

i

person in the course of doing business for purposes of Proposition 635, Walgreen Co. (" Walgreen ) is .

retajler that sells flashlights distributed by Gossi that are alleged to contan tead that would vause a

Proposition 65 exposure. and is a person in the course o' doing business for purposes of Proposition 65,

In order 1o avoid the uncertainty of Btigation. Gossi desires to enter into i settiement agreement with
Rrimer in exchange for a release for products sold by Gossi to Walgreen and a downsiream release for
Walgreen's sales of Gossi Hashlights (as defined below i paragraph 1.5y and dismissal ot Brimer's
eontorcement action against Walgreen,
14 General Allegations

Brimer alleges that Gossi has distributed flashlights that contain lead thereinafier the 1 isted
Chemical™s, without the requisite Proposition 63 warnings. The Listed Chemical s aa the Proposition
63 hist as a chemical known to cause birth defeets and other reproductive barm.

LS Product Deseription

i

The products that are covered by this Settlement Agreement are detined as Jolloses tlashlights

wired

containing the 1 isted Chemical on the exterior surface. including but not limed o0 R

STIPUT A FION AND [PROPONE D] ORDE R R CONSENT HDGMEN
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Mufui-Purpose Flushiighy. Item TO9486 (200 49622 15133 £5. Al such tlashhghts containing the Listed |
Chemical are reterred to hereinafter as the “Products”
1.6 Notice of Violation

Un or about August 14, 2009 and September 27, 2010, Brimer served Walgreen. Gossi and
vartous public enforcement agencies with documents entitied ~60-Dayv Notice of Vielaton™ and
“Supplemental 60-Day Notice of Vielation™ (collectively. the “Notices™) that provided Walgreen,
Gosst and public enforcers with notice ot alleged vietatons of Calitornia Health & Satensy Code
§ 25249.6 for fatling to warn consumers that the Products that Gossi distribured. and that Walgreen
sold. allegedly exposed users in Caltfornit 1o the Listed Chemical. To the best of the partiey”
Knowledge. no public enforcer has diligently prosecuted the allegations set forth in the Notices.

1.7 ‘ Complaint
On or about November 23, 2009, Brimer. who was and s acting m the interest of the general public in
Calitorma. in the Superior Court in and for the County of Contra Costa filed a complaint against
Walgreen and Doces 1-50 alleging violations of Propusition 63 by Walgreen based on the alleged ;
exposures to the 1isted Chemical contained in the Products distributed by Gossi and ottered for sale in :
Calitornia by Walgreen ("Complaint™). Upon entry of this Consent Judgment, the Complaint shall be
deemed amended. munc pro nere as of December 6. 2010, 1o all’cge that Gossi manufactured.
destributed. and/or sold the Products to consumcrs in California, and the Complaint shall be deemed
amended. nune pro e as of December 6. 2010, 1o name Gossi. e as Doe Number 1 and to allege |
that the Products distributed andvor sold by Walgreen were manatactured and/'or distributed by Gossi,

i.8 No Admission

Gossi denies the material. factual and legal allegations contained 0 Brimer’s Notice and
maintains that all Products that it has manufactured. seld and o distributed in California huve been and
are in compliance with all laws. Nothing in thix Consent Judgment shall be construed as an admission
hy Gosst or Walgreen ol any fact. finding. issue ol faw. or viofation of faw: nor shall compliance with
this Consent Judgment constitute or be construed as an admission by Gossi ol any facr. hinding.

conclusion. issue of Taw. or violation ot Taw. such being specifically denied by Gossi However. this

CTSTIPULATION AND TPROPUSED] ORDER RE: CONSENT JDGMEN
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section shall not dinnnish or otherwise affect Gossi's obligations. responsibilinies. or duties under this
Consent Judgment.
1.9 Consent to Jurisdiction
For purposes of this Consent Judgment only . the parties stipulate that this Court has jurisdicnon |
over Gossias tothe allegations contained in the Complaint. that venue s proper i the Counts of Contra
Costa. and that this Court has jurisdiction 1o enter and enforee the provisions of this Consent Judgment. -
1.10 Effective Date |
l'or purposes of this Consent Judgment. the terni “Effective Date” shall mean October 1. 2010,

2. INJUNCTIVE RELIEF: WARNINGS AND REFORMULATION

2.1 Product Warnings

Commencing on the Lffective Date. Gossi shall not sell. ship. or ofler to be shipped tor sale in |
California any Product unless such Products are sold or shipped with one of the clear and reasonable
warnings set torth in subsection 2.1, or comply with the reformulation standards ~¢1 forth in Sections
22and 2.3,

Fach warning shall be prominently placed with such conspicuousness as compared with other
words, statements. designs. or devices as to render it likely w be read and understood by an ordinary
individual under customary conditions betore purchase or use  Fach warmng shall be provided in a
manner such that the consumer or user understands o which specitic Product the warning applies. so as i
to munimize the risk of consumer confusion.

(a)  Retail Store Sales.

() Product Labeling. Gossi may atfin 2 sanung o the packaging,
labeling. or dircetly on cach Product sold or distributed for sale by Gosstoor its agents for sale in
Califorma.. that states:

WARNING: This product contains lead. a chemical hnown o

the State of Califormia to cause birth defects and
other reproductive ham,

(h) Mail Order Catalog and Internet Sales. In the ovent that Gosss sells Products

CSTIPULATION AND [PROPOSED] URDER KE- CONSENT JUDGMENT
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via matl order catalog or internet o customers focated 1 California atter the 1 ttectve Date that are not

Reformulated Products, Gossi shall provide a warning tor Products sold via masl order catalog or the

Internet o Calitornia residents: (1) in the mail order catalog: or (27 on the website. Warnings ghvenin

the mai] urder catalog or on the website shall identify the specitic Product 1o which the warnig applies

as further specified in Sections 2.1¢b) 1) and (1),

() Mai) Order Catalog Warning. Any waming provided in g mai order

catalog must be in the same type size or larger than the Product deseription text within the catalog. The |

following warning shall be provided on the same page and in the same location as the display and or
description ot the Product:
WARNING: This product contauns lead, a chemical known to

- the State ol Calitornia to cause birth defects and
other reproductive ham.

Where it is impracticable to provide the warning on the same page and in the same location as

|

the display and’or description of the Product, Gossi may utilize a designated symbeol to cross reference !

the applicable warning and shall define the term “designated symbol” with the following language on |

the inside of the front cover of the catalog or on the same page as any order form for the Product(sy:
WARNING: Certain products identified with this symbol ¥
and offercd for sale in this catalog contain lead.
a chemical known to the State of Cabfornia o
cause birth defects and other reproductive
harm. .

The designated symbol must appear on the same page and in close proximity to the display
and’or deseription of the Product. On cach puge where the designated symbol appears. Gosst imust
provide a header or footer directing the consumer to the warning language and detinition of the
designated symbol.

If Gossi elects to provide warnings in the mail order catalog. then the warnings must be
included in all catalogs vitering to sell one or more Products printed atter the Pitectn e Date.

(ii) Internet Website Warning. A warning may be given in comunction
with the sale by Gossi of the Products v1a the Internet. provided it appears either: i on the same w ¢h

page on which a Product is displayed: by on the same web page as the order form tor a Product (e on

TTSFPUTATION AND [PROPOSED| ORDER RETCONSENT JDGMENS
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the same page as the price for any Product: or (d) on one or more web pages displayed 1o a purchaser

during the checkout process, The foflowing waming statement shall be used and shall appear i any of

the above instances adjucent to or immediately following the display. descnption, or price of the

Product for which it is given in the samie type size or larger than the Product deseniption ot
WARNING: This product contains fead. a chemical known o

the State of California to cause hirth defects and
other reproductive harm,

Alternatively. the designated symbol may appear adjacent ¢ or immediatels tollowing the
display, description. or price of the Product for which a wamning is being given. provided that the
following warning statcment also appears clsewhere on the same web page. as follows:

_WARNING: Products identified on this page with the
following symbol ¥ contain lead. 4 chemical
known to the State of California to cause birth
detects and other reproductive harm.

22 Fxceptions To Warning Requirements

The warning requirements set furth in Section 2.1 shall not apply 10 Reformulated Products tas

detined in Sexction 2.3 below. ).

2.3 Reformulation Standards

Reformulated Products are detined as those Products containing componceots that may be
handled, touched or mouthed by a consumer. which vield less than 100 parts per million ¢ ppm™ ot
fead when analyzed pursuant w LPA testing methodologies 303508 and 60108, or cquivalent
methodologies utilized by federal or state agencies for the purpose of determining lead content ina
solid substance. and which components vield less thun 1 microgram ol lead when using a wipe test
pursuant 10 NIOSH Test Method 9100,
3. MONETARY PAYMENTS

3.1, In settlement of all claims related to the Products and isted Chenucal reterred

1 in the Complaint. and this Consent Judgment. pursuant to Health & Satery Code § 23249, 71b) Gosxi

shall pay a civil penalty of $2.000 as tollows: Gossi shall issue two separate checks tor the civil penaliy

" STIPULA CION AND [PROPOSED] ORDER RET CONSINT JUDGMENT
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payment pursuant o Health & Salety Code § 231920 qah one check made payable v 7 Fhe Chanler
Group m Lrust For The State of Califorma’s Office of Environmuental Health Hazard Assessment
(OFTHIAY in the amount of $1.300. represcnting 7376 of the total penaliny . and (hyone chock to 7 The
Chanler Group in Irust Tor Russell Brimer™ in the amount of $300, representing 239 of the otal
penalty. Two separate 1099x shall be issued for the above pavments: () OBHEIAL PO Boy 4010,

Sacramento, CA. 93814 (FIN: 68-02844861; and by Russell Brimer. whose informatiag shall be

provided Bive (33 calendar days before the puyment is due. g Grﬁ, 1
; z

Payment shall be delivered to Brimer-s counscl on or before October / 200 at the tollowing |
address:
The Chanler Group ‘

Aun: Proposition 635 Controller

2560 Ninth Strect

Parker Plaza, Suite 214

Berkeley. CA 94710

REIMBURSEMENT OF FEES AND COSTS » :
3.1 Attorney Fees and Costs
The parties reached an accord on the compensation due 1o Brimer and his counsel under the

private attorney general doctrine and principles of contract law.  Under these fegal principles. Gossy
shall reimburse Brimer's counsel for fees and costs, incurred as a result of investigating, bringing this
matier o Gosst's attention. and negotiating a4 scttiement in the public wterest Guossi shall pay Brimer
and his counsel $43.000 for all attorneys™ fees, expert and investigation lees, and related costs. The

payment shall be issued ina thind separate cheek made pavable 1o = The Chanler Group™ and shall be

dehivered on or before Ucmbcr/t./ 2010, at the Jollowing address:

g « “ 3‘ U - i
'he Chanler Group :
At Proposition 635 Controller

2560 Ninth Strect

Parker Plaza. Suie 214 :
Berkelev, CA 94710 i
Grossi shall issue u separate 1099 for Jees and cost paid in the amount of $43.600 1o §he Chanler

Group. 2560 Ninth Street. Parker Plaza. Suite 214, Berkeley . Cabiform, 93710 (FIN 203929984,

STIPEUATION AND [PROPOSED] ORDER RE CONSENT JLDOGMENT
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4. RELEASKE OF ALL CLAIMS
4.1 Brimer's Release of GGossi and Walgreen

In turther consideration of the promises and agreements herein contained. and for the payments |
to be made pursuant 10 Sections 3 and 4 above, Brimer, on behalt ot himselt and i his reprosentatine
capacity, his past and current agents, representatives. aftomey s, successors, and-or assignees. and in the
interest of the general public. hereby waives all rights to institte or participate in. dircetly or indirectly. |
any form of legal action and releases all claims. including. without limitation. all actions, and causes ol
acuon. in law or in vquity. suits, labilities, demands. obligations, damages. costs. fines, penaltics.
losses. or expenses (including, but not limited to. investigation Fees. oxpert lees. and attorney s fees of .
anmy nature whatsoever, whether known or unknown, fixed or contingent (collectively “claims™. .
against Gossi j‘md cach of its affiliated and-or downstream wholesalers, licensors. licensees.
auctioncers. retailers, distributors. franchisces. dealers. customers. owners, purchasers. users, parent |
companies. corporate aftiliates. subsidiurics. and their respective otticers. directors. attorneys,
representatives, sharcholders. agems, and emplovees, and sister and parent emities, including
specifically, Walgreen {collectively “Releasees™) that arise under Proposition 63. as such claims relate
to Walgreen's and/or Gossi's distribution and  sales of the Products and Walgreen's and’or Gosst's
alleged failure 0 wam about exposures o the Listed Chemical contained in the Products.

The Parties further understand and agree that this release shall not extend UpSLrCans 1o ?
entities that manufactured the Products or any component parts thereof. or any distributors or suppliers -
who sold the Products or any component parts thereot 1o Gossi.

Brimer. in his individual capacity and ot his representative capacity. herebs releases ail claims
which he now has or may have in the future against Gossi. irrespective of the subject matter. ot all
character. kind and nature. whether said claims are known or unknown or arc suspected or unsuspeeted ’
and Brimer expressly waives anv and all rights and benefits which he now has, or in the future mas
have, under Calitornia Civil Code § 1542, which provides as follows:

A GENFRAL RELEASE DOES NOT EXTEND TO CLAIMS WHICH THE :
CREDITOR DOES NOT KNOW OR SUSPECT TO EXIST IN HIS FAVOR

e i e

4
o
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AT THE TIME OF EXECUTING THE RELEASE, WHICH IF KNOWN BY

HIM MUST HAVE MATERIALLY AFFECTED HIS SETTLEMENT
WITH THE DEBTOR.

4.2 Gossi's Release of Brimer

Gossi. on behall of itselfl and its Releasees, waives any and all claims against Brimer. his

attorneys. and other representatives for any and all actions taken by Brimer and his attormeys and other

representatives. whether in the course of investigating claims or otherwise seeking enforcement of

Proposition 635 against them in this matter. andior with respect to the Products.

Gossi also hereby releases all cluims which it now has or may have o the futare against Boimer.

irrespective ol the subject matter, of all character. kind and nature, whelher said claims are known or

unknown or are suspected or unsuspected and Gosst expressly waives any and all rights and benefits

which it now has, or in the future mav have. under Califorma Civil Code § 1342 which provides os

follows:

A GENERAL RELEASE DOES NOT EXTEND TO CLAIMS WHICH THE
CREDITOR DOES NOT KNOW OR SUSPECT TO EXIST IN HIS FAVOR
AT THE TIME OF EXECUTING THE RELFEASE, WHICH IF KNOWN BY
HIM MUST HAVE MATERIALLY AFFECTED HIS SETTLEMENT
WITH THE DEBTOR.

COURT APPROVAL

n

This Consent Judgment is not effective until wis approved and entered by the Court and shall be |
null and void if, for any reason, it is not approved and entered by the Court within one year after it has

been fully executed by all parties, in which event any monies that have been provided to Brimer, or his

counsel pursuant to Section 3 and/or Section 4 above. shall be refunded within fifteen (13) days aftar

recening written notice trom Gossi that the one-year period has expired.

6. SEVERABILITY

It. subsequent w the cxecution ot this Consent Judgment. any of the provisions i this Consent

Judgment arc held by a court to be unenforceuble. the validity of the enforceable provisions remainimy

shull not be adversely aftecied.

TUUSTIPULATION AND JPROPOSID] URDIR Ri - CONSEN{ HUDGMEN
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7. GOVERNING LAW
The terms of this Consent Judgment shall be governed by the faws of the Swate of Calilornia and
apphy within the State of California. In the event that Proposiion 65 15 repealed. preempied. or s

otherwise rendered inapplicable by reason of law generalty. or as 1o the Products speciticalty. then

Gosst may provide written notice to Brimer of any asserted change in the law, and shall has e no further

abligations pursuant to this Consent Judgment with respect 1o, and to the extent that. the Products are s

affected.

8. NOTHWES -

Linless specified herein, all correspondence and notices required 1o be provided pursuant (o this |

Consent Judgment shall be in writing and personally debivered or sent by (3) first-class, regisiered or

certified mail. retumn receipt requested: or (1) overnight courier on any party by the other party at the
following addresses:
Far Gossi:

Hany Fangary, ksq.

Walf. Rifkin, Shapiro, Schulman & Rabkin, 1.1.P

{1400 W. Olympic Blvd., 9th Floor

Los Angeles, California 90064
For Bnimer:

Proposition 63 Coordinator .

The Chanler Group

2560 Ninth Street

Parker Plaza. Sune 214

Berkeley, CA 94710

Any party. from time to time. may specify in writing to the other party a change ot address 1o
which all notices and other communications shall be sent. The Parties tntend and agree that this
Conxent Judgment shall be given tull etfect for purposes of precluding claims regarding the Products
against Gossi or the Releasees under Proposition 65 as covered under the refease in Section S ot this
Agreement,
9, COUNTERPARTS; FACSIMILE SIGNATURES

This Consent Judgment may be exceuted in counterparts and by tacsimile. each of which shall

STIPGLATION AND [PROPOSE D] ORDER RE. CONSENT 11 DOMENT
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be deemed an vriginal, and all of which. when taken togcether. shall constitute one and the same
document,
10.  COMPLIANCE WITH HEALTH & SAFETY CODE §25249.7(f)

Brimer agrees o comply with the reporting form requirements reterenced in Calitorma Health
& Salery Code §253249 71,
1. ADDITIONAL POST EXECUTION ACTIVITIES

The purtics acknowledge that. pursuant 1o Health & Safety Code 325249.7. 4 noticed motion is
required to obtain judicial approval of this-Consent Judgment. In furtherance ol obtaining such
approval. Brimer. Gossi. and their respective counsel, agrec 1o mutually employ their best efforts to
support the entry of this agreement as a Consent Judgment and obtain approval of the Consent
Judgment by the Court in a timely manner. For purposes of this paragraph. hest efforts shall include. at

i
H
H

a minimum. cooperating on the drafling and filing any papers in support of the required mation for

Judictal approval. Within five business divs of entry of this Consent Judgment. Brimer shall disniiss

his complaint in the above-entitled action withowt prejudice as o defendant Walgreen.
12 MODIFICATION

This Consent Judgment may be modified only: (1) by written agreement of the parties and |
upon entry of a medified consent judgment by the Court thereon: or (2) upon a successtul motion of

any party and entry of a moditied consent judgment by the Court.

T USTIPULATION AND [PROPOSED] ORDER RE. CONSENTIUDOGMINT
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13.  AUTHORIZATION

i

Fhe undersigned are authorized to execute this Consent Judgment on behalf of their respective |

parties and have read. understood. and agree to all of the terms and conditions hereof.

AGREED TO:

4

™
Dae:_ U ] 1O

AGREED TO:

o
By: L,/V:Zr\_/

Date: [0 /ﬁ//"’
77

Plaintiff Russell Brimer

IT 1S SO ORDERED.

Date:

Gossi, I:D J /\')\~‘
By: '

Name: Daoy. J C LI SO

Title:___Zrpsidet

JUDGE OF THE SUPERIOR COLRT
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