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XICHAM DRURY (CBN 163559)
DOUGLAS J. CHERMAK (CBN 233382)
LOZEaU (DRURY LLP
410 12^Street,Suite250
ODklDnd, CA 94607
Ph: 510-836-4200
Fax: Sia-836-4205
Email: doug@lozeaudruiy.com

Attorneys for Plaintiff
ENVrRONMENTAl-ReSb'ARCH CENTER

EDWARD ?'. SANGSTER
K&L Gates llp
630Han3cn Way
Palo Alto, Ca 94304
Ph: 650-798-6764
Fax: 65Q-798-670I

ed.sDngsler@klgates.coin

Attorney for Defendant,
XYMOGEN.INC.

FILED
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SUPERIOR COURT OF THE STATE OF CALIFOimiA

COUNTY OF ALAMEDA

ENVIRONMEIvTrAL RESEARCH
CENTER, a Califomia nonprofit
coiporatlon.
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vs.

ATLANTIC PRO-NUTRIENTS, INC. dho
XYMOGEN, a Florida Corporation,
XyMOGEN,INC.

Defendant.
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I. INTJRODUCTION

IJ This Action arises oui of thealleged violations of California's Safe Diinking Water

and Toxic Enforcemeni Act of1986, Caiifomio HeaWi and Safety Code Section 25249.5 etsag. (also

JcDown Rs and herein after referred to as"Proposition 65") regarding the following productji

(hfireiaafter coJJectively the "Co-vercd Products" or"Covered Prodi^t" to refer to a single product);

1) XYMCKrEN Exclusive Professional FonTiulas j5Creamy Chocolate

2) XYMOGEN Exclusree Professional Fonnulas FitFood Vegan Creamy Chocolate

3) XYMOGEN Exclusive ProfessionaJ Formulas FitFood Vegan Vanilla Delight

4) XYMOGEN Exchtsive Profcssiona] Fonnuias TestoPlcx

5) XYMOGEN Exclusive Professiojial Fonnuias Viragrajdiis

6) XYMOGEN Exclusive Professional Formulas ScrenX

7) XYMOGEN ExcJusivcPrclcssionad Formulas LipoitopiX

B) XYMOGEN Exclusive Professional Formulas MedCaps DPO

9) XYlvfOGEN Exclusive Professional Fonnuias OiganiX Greens

10)XY^fOGEN Exclusive Professional Formulas XYMOGBN EP BrainSusmin Creamy

Chocolate

11)XYMOGEN Exclusive Professiona]Fomiiilas XYMOGENEP BrainSuslain VaniJJa

Delight

12)XYMOGEN Exclusive ProfessionalFonnuias XYMOGENEP i5 Chai

13)XYMOGEN Exclusive Professional PotmuJas OptiCleanse GMI Original

14) XYMOGEN Exclusive Professional Fommifls XYMOGEN EP ImmunoBar Chocolate

Fudge

15)XYMOGEN Ex'clusive ProfessionalFormulns DJD Factors

16) XYMOGEN Exclusive Professiorol Fonnuias FitFood Lite Vegan Varulla Delight

17)XYMOGEN Exclusive Professional Fonnuias i5 Energize Vanilla Latte

IB)XYMOG^ Exclusive Professional Formulas i5 Chocolate Mint

J9)XyM0GEN Exclusive Professional Formulas i5 Vanilla Delight

20)XYF'IOGEN Exclusive Professional Formulas OptiCleanse GHl Oiocolate Mint
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21)XYM0GENExclusive Professional FoimulJis OptiClcELTse GHI Chai

1.2 Plaintiffaaviromnmtal Research Center, Inc. CERC") is aCalifornia non-proiit

corporation acting as aprivate enforcer ofProposition 65 that is dedicated to, among other causbs,
jhelping saleguaiti the public ftom hKdlh liaaards by reducing the use and misuse ofhazardous and
to)dc cljemicaJs, facilitating asafe environment for consumers and employees, and cncouiaging •
corporate responsibility. ERC brings Ihis Action in tlw public interest pursuant to California Health

and SafetyCode Section25249.7.

1.3 Defendants Xymogen, Inc and Atlantic Pro-Nutrients, Jnc dba Xymogen arc referred
to herein as 'XYMOGEN" or ''Defendanta *. XYMOGEN is aCaltfomia Corporation that is aperson
within tlie meaning of H&S Code §25249.11 (a) and has, at all material times, employed ten or more
persons. XYMOGEN designs, distributes andsells the Covered Products.

1.4 ERC and XYMOGEN are herd ruiftcr rcfearcd to individually as a"Purty" or
coUedivcIy aa ilie "Piuiics."

13 On Januaiy 14,2014, pursuant to California Health andSafety Code

Section 25249.7(d)(1), ERC served aNotice ofViolation of Proposition 65 ("NOV P*") on the
Cajifonua Aaomey General, other public enforcers, and Atlftntic Pro-Nulricots Inc. dba Xymogen. A
uuc and correct copy of theNotice ofViolation is attached hereto as Exhibit A.

3.6 On Ally 1,2014, asecond Notice ofViolfllion ofProposition 65 f'NOV [I'̂ was
scived on the California Artomey General, other public enforcers, Atlantic Pro-Nutrients, Inc dba

Xymogen and Xymogen, Inc. Atrue ond correct copy ofdie Notice ofViolation is attached hereto as

-xltibitB. NOV 1and NOV J1 shall hereinafter be referred to collecdvcly as the "Notices of

Violation".

1-7 After mnre tlian sixty (60) days passed since service ofthe Notices ofViolation, and

no designated govcmmcnud agency filed acomplaim against XYMOGEN with regard to the Covered

Products or the alleged violations, ERC filed its First Amended Complaint in this Action for

Injunclive reh'cfand civil penalties. The Complaint is based on the allegations in NOV Iand NOV TI.

1.8 The Complaini and the Notices ofViolaUon each allege that XYMOGEN

manufactured, distributed, and/or sold in Caltfomia the Covered Products, which contain lead, o
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chemical lisied under Proposition 65 as acarcinogen and reproductive toxin, and expose consumers

at alevel requiring aPropositioii 65wflnii ng. Fnrtlier, the Complaijit and Motices of Violation allege

that use ofthe Covered Products ejqjoscs persons in Caliibmta to lead without iirst providing clear

and reasonable warnings, inviolation ofCalifornia HcalUi and Safety Code Section 25249.6.

XYMOGEN denies all matcciDl allegations ofthe Notices ofViolation and the Complaint.

The Parties enter into tins Consent Judgment in order lo settle, conrnsroniisc and

resolve disputed claims and avoid prolonged and costly Jitigadon. Nothing in lids Consent Judgment,

HOT compliance with its terms, shall constitute orbe construed as an odmission by any ofthe Parties,

or any oftheir resp«dive ofidcers, dircctois, shareholders, cmploycEs., agents, pajxnt companies,

subsidiaries, divisions, afGliates, suppliers, fianchisccs, licensees, distributors, wholesalers, or

retailers, ofany fact, conchisioa oflaw, issue oflaw, violation oflaw, fault, wrongdoing, or liability,

including without limitation, any admission concerning any alleged violation ofProposition 65.

Bxccpt ns expressly set forfli herein, nothing inthis Consent Judgment shall prejudice, waive, or

impair any riglit, remedy, argument, ordefense the Parties may have in any other or future legal

proceeding unrelated to these proceedings. However, notliing inthis Section shall affect the

cnforceabilrty oftliis Consent Judgment. I

1.10 The"Eneclive Dale" of this Consent Judgment ^all be thedate this Conseul

Judgment is entered asa judgment bytJie Court

2. JURISDICTION AKD VENUE

For purposes ofthis Consent Judgment only, tlic Parries stipulate that this Court lias

jurisdiction over the subject matter ofdiis Action, and personal jurisdicliou over the Parties, tliai

venue is proper inthis Couil, and diat tin's Court has jurisdiction, to enler tins Consent Judgment

,pursuant to the terms set forth herein.

3. INJUNCTJVE RELIEF. REFORMULATION,TESTING,AND WARNLNGS

3.1 Clear and Reusono blcWarnings

Od and after the Effective Dateof tiiis Consent Judgment, XYMOGEN shall be permanently

enjoined from Distributing into California, manufactuhng for sale in Coli&mio, and/or directly

sellingioaconsumcriD tlie State ofCalifomiR anyCovered Product for which themaximum dose
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reconunended on the label contains more thai] 0,5 niicrograms (meg) ofJrad, as caloilalecl m

accordance wth the fotrnula set forth in Section 3.7, unless Defendant complies with the required

warning methods set forth in Section 3.1 through Section 3.6. The icnn "Distributing into

Coliforeua Tnean.it to ship any ofjhe Covered Products into CaJifbmia for sale in California, or to sell

or provide any ofthe Covered Products to any person or entity that Defeniiant knows will sell or

intends lt> sell any of the Covered Productsin California.

In all warning methods conlmned in SecdoTi 3.1 through Section 3.6 below, the Warning shall

be provided with such con.spicuou3ness, as compared with other words, statements, designs, or

devices on the container, labeling, webpage, catalog page, invoice, insert, or in the stonj as 1o render

itlilrcly to be read and understood by an ordinary individual under caslomary CDnditions ofpurchase

or use. In all waniiDg methods, no other statements about Proposition 65 or lead may accompany the
Warning, except that Defendant may refer consumers to asingle website for further information. The

Warning shall be at least the same size as the largest ofany Dllier health or safely warnings on the

containQ*, labeling, webpage, catalog page, invoice, or insert, as applicable, and tlie word

"WARNING" shall be inall capital \cltitn and in bold print. The Warning shall be contained in the

same section of the container, labeling, webpage, catalog psige, invoice; or insert, as applicable,

which states othersafetywarnings csonccming theuseof theCovered Product.

No Warning willbe required for Reformulated Covered Products.

3.2 The Warning Language.

The wamiog longua^ shall be provided asfollows:

fCaliforaia Proposition 65| WARNING [(California ProposiKon 65)) These [This]
productfsj couiaia[s] [lead,] [a] [oud otJ«r] cIietTucal(s] known to the Slate ofCalifornia to

cause [cancer andj birth defects oroUier reproductive harm.

The text inbrackets inthe warnings above is opdonal. Tlic \Yonjs "cancer and" shall be

included in tlie wanung only ifthe maximum recommended dose stated on llie CovRred Product's

label contains more than 15 micrograms (nicg)Df lead ascalcultucd inaccordance witli the formula

set forth in Section 3.6 below. The words "and other" shall be included only ifXyniogen has

knowledge that there isanother Proposition 6.5 chemical present in the Covered Products.

-5-

ttgafia&£aL5'J1PUL.ATED COXSEMT JUDGMENT



3

4

3

6

7

5

9

to

n

12

:3

14

J5

li3

IV

}S

19

20

2]

22

23

24

25

26"

27

28

3J3 Wnriimg Method (Product Coohiiner)

In ail ciujcs, tJ)c Wamuig inay be provided iu Uie product label orby aslicker orlabel airixeti

lo the cap, shoulder or side ofthe conrainer ofa Covcrcil Product. The VVarumg shall appear in font

at leasi as large as Ok: roni used id provide any atJicr heal th or sufcty '.vnminjT on flie product label,

and ifno healih orsafet}' warniDg isprovided on lite prorhict label, ti«n al ieasr ds large as smaUcsi

font used elsewhere on the label.

3.4 WnrniKg Metliuil No. 2 (Wchinh: Worninj^

Wnot provided os sci fortlt ki Section 3.3, die Warning staled in Sea:rion 3.2 shall be given in

conjunclion with all snies of tbc Covered Pmducis by TnTvfOGEN vlaihe Internet, and such

Warning sliall appcfir in ddc of the foliotving ujays: (a) o-t the .same web page as the order form fa." |
the Covered Product or as apop-up wtimins liiat appears piiorto checkout which requires the j
consiujier co click on alab Inbdcd "npproN'cd" l-eforc purchase; ("b) an "Insert Wa-Tung" as defined

below; or (c) an "Invoice Waming" ns dcOneri belov/. Ihe Warning slated inSection 3.2 shall be

used and shall appear in any ofthe above instances adjacent to orimmediaieiy folfovfl'ng iliC display,

descriphion, orprice of tkic Covered Produci for which it ia given, in lljc same lypt size or larger ihan :

die ifivi oftiic Covered Product's desciipiion. !
Ij Insert VVflining: V.4icrc the Covered Produci is being shipped to aconsumer in Califoniia riul

imay be returned by ilie consunier for a ndl refund v/itb no exire charge orshipping or handling fcc.

jthe warrJnfi stated in Sccu'on 3.2 nuiy be displayed on Uic invoice or oiiior pnckogc insert ihot

jOccompimics each box ofCovered Products going to nccjwumcr in CnlirorroR. "nie insert v/ummg
shall be aminimum of5inches x7inches aftd-thamje-substantiasly idcnticaUo-lhe insert-wamiwgt.

(rttachethis~E?fhibit'€. fhc Insert Warning shall slate tbu naiiic(s) ofthe products subject lo tlic ^

AVoniing, or a list or tdl ofthe Covered Products, unless the shipment eoriinins only yroducts v/ilh a

daily exposure level ofmore than 0.5 microgrenis (mcgj of lead. Nn olhcr smiemenls airoui

Propositinn 65 or[cad rosy accomiaaoy the Warning on iJic pnckagc in.scrr, cxcr.pi ihatDefend.-uit

may refer ainsumcrs to a single websiic for further infonnanon.

Invoice AVarntnn: WHicrc the Covered Product in^ be returned by the consumer rbr a .hill

refund willi no extra charge or shipping or hRndling fee, the Warning may nltcmalivcly be displayed

-0- j
^^IWUII Hirti»,STIPVL,\T5D CONSENT JUDGMCgV



i

1

3

4

5

6

7

g

9

10

11

12

13

14

15

16

17

18

IS

20

21

22

23

2A

25

26

27

28

onan invoice ihai accom]wnic.s tlie slupmem of Jhc Covered Produd. Tjj; AViintng sIlhI) be

displayed on tlis from page ofthe invoice with such conspicuouirncss, as compared will} other words,

stRteiTiftuis, designs, ordevices onflic invoice, as to rciiclcf it lixciy tobe read iod ixndcrsiood by an

oidinftry individunl prio]' vo irsc. The word "^VAIU-JING" sbtill be in aJJ caDibiJ letieis tuid in l^old

priiiL No nihersiaremcnis uboui iTopoKitiondS orlcad may Ecconipajiy Uie w£mmg. ,A Wanrini; j
prtnied nii an invoice roiet be in a lypc size thai Is i) at Icasl as lall as Uie largest letter oiRuniSral in

the iinnic ofthe Covered Product printed on the invoice, or 2) at least as tail 35 the largest ofrey

other health orsaJety warnings on the invoice, whichever Is larger.

3.5 WarningMethod No. 3 (Trintcd Catalog)

For Covered FroducL^ sold to California consinntrrs Ihrougb Rprinted cntalog, and ifthe

Warning is not being provided :is set forth in Section 3.3, tlic Warning sbyll be prominently disidaiv.-d

oneach catalog page ihni contains a description ofllK ingredients orattributes ofthe Covercci

Product, Where the Cova-ca Product may be rccumcri by the consiune- for hhill refiind with no c:itrs

charge orshipping or handling fee, flic: Wantirg may tsJtcmfrfivcly he displayed on tlic Invoice or

other puckitgc ioiicrl aspiiremtni toSection 3.4 and-ss-attaciretHn-Ejffaibit^.

3.6 CaktiJntion of LeaiJ Levels ' 0^^ I
As used in flijs Consent Judenicni. lead levels arc cDlcuJated pursiiani to the iti.s1ino promcoi

described in Section 3.8. For purposes ofmcHSuring the lead, flic highest IcaddeDecfion result ofllic

three (3) randomly seluciud stiniples oJ'fljc Covered Products will be controlling. Fa-'pttrposes ofUvis

Consent iud^mcnf, daily lead exposure IcveIs alval} l>3 mcEuiiired in Tnicipgriims, and ."jhall be

cttlcuiflicd using the foDovving [bnntil.a: .VJicrogtSins oi lend per gram ofproduct, uiullipricd by

grains per serving of flic produci (using tbe Ifirgcst serving size appsaring cm the Covered Pioduci's

lahfi)). nufliiph'cd hy scn'ings ofthe product pcrday (asing tiic largesT number of .senrings in the

rpcommended dosage appcsuing on the Covered Product's label), wiiich squals micrcigrdms ofkatl

exposure per dfiv, excluding, for purposes oi this cotiscnt Jiviginerrt only, the ariiounia of"naturally

occumng lead in the ingredients listed in tlie cable as well a:; the Cocoapovvdcr allowance listed in

thetable below. IfX3^M0C•liN wishes toexclude thenahirally occurring lead sot rorfli hi tbii

section, it inusi, prior to Uic Effective Date, provide ERC with alist ofall ingrctlicnts includinti iru:

STtl'tJl.ATEO C0NSE:^T JUDGMENT



4

5

6

7

8

9

10

n

12

13

14

15

15

17

18

19

20

21

22

23

24

25

26

27

28

percentage and weight ofeach ingredient for all Covered Pwducts for which it is icguesting that tlic
exclusion be applied. In the event that adispute arises with respect to compliance with the tenns of
this Consent Judgment as to any contribution from naturally occuning lead levels under the Section,
the Parties shall employ good faitli efforts lo seek entry ofaprotsctive order that governs access to
and disclosure ofdie Confidential Jnfoimation Provided. Should adispute arise, this Section is
subject to tliB meet and confer requirements and attorney's fees provisions set forth in Section 6.2 and
6.3 below-

rMGREDIENT

Calcium

Fsarous Fumarale

Zinc Oxide

Magnesium Oxide

Magnesium Carbonate

Magnesium Hydroxide

Zinc Gluconale ~

Potassium Chloride

Cocoa-powdBr

NATURALLY OCCURRING AMOUNT OF LEAD

0.8 micrograms/sram

0.4 mjcrograms/gram

B.O rTBcrograms/gram

0.4 mlcrograms/gram

0,332 mloograms/firam

0.4 micrograms^ram

0.8 mlcrograms/gram

1.1 mlcrograms/gram

1.0 mfcrogram/gram

3.7 Reformulated Covered Products

ARefoimulated Coveied Product is one for which the raaxinmni recoirunended daily serving
on the Jabd contains no more than 0.5 rmcrograms of lead per day.

3.8 Testing and Quality Control Methodology

fa) Beginning within one year of the Effective Dale, XYMOGEN shall test three (3)
randomly selected samples of each of the Covered Products (in tlie fonn intended for sale to the end-
TiScr) for lend content, Tlie testing requirement does not apply to any ofthe Covered Products for

which XYMOGEN has provided the warning specified in Section 3.2.

-8-

r«®#®iiai.STlPLIUTEDCONSENT JUDGMENT



1

2

3

4

5

6

7

8

9

10

n

12

13

14

15

16

17

IS

19

20

21

22

23

24

25

26

27

28

(b) Tcsiing for lead shall be performed using Inductively Coupled Plasma-Mass
Spectromeuy ("ICP-MS") or any otlier testing mctiiod subsequently agreed to in wiling by the
Panics.

(c) Ail testing pursuant to this Consent Judgment shall be performed by an independent
third-pariy laboratory ceHified by the California Environmental Laboratory AccrediLaiion Program or
a laboratory tJiat isregistered witli the United States Food &Drug Administration.

(d) XYMOGEN shall retain all test results and documentation for aperiod ofthree (3)
years from die date of cadi test. XYMOGEN shall arrange for the laboratory conducting these lesis
tosend the test results to ERC wiUiin 10 days ofconducting each test

(e) XYMOGEN shall test each ofthe Covered Productsat Icasl once ayear for a

minimum of three (3J consecutive years by testing three (3) randomly selected samples ofeach
Covered Product which XTMOGEN intends to sell or is manufacturing fur sale in California, directly
selling to a consumer in California, or Distributing into California.

4. SETTLEMENT PAYMENT

4.1 XYMOGEN shall remit atotal payment of $170,000.00 (one hundred and seventy
thousand dollars) f'Payraent"), shall be in full and JjdoI satisfaction ofall civil penalties,
payment in hcu of civil penalties, and attorney's fees and cosis. jERC shall allocate payment as

follows:

4.2 $58,100.00 as civil penalUespursuanl to California Health rmd Snfbty Code
Section 25249.7(b)(1). Oftlu's amount, 543,575.00 shall be payoble to the Office ofEnvironmental

Health Hazard Aasesamem ("OEHHA"). end $14,525.00 shell be payable to ERC (CaJ. Health &
Safety Code §25249.12(cXl) &(d)), ERC will forward the civil penalty to OEHIlA.

43 $3,834.95 shall serve asreiinbursement to ERC for its actual costs associated with ihc

cnlbrccment ofthis Proposition 65 action.

4.4 $43,830.36 shall be payable to ERC in lieu offiirther civil penalties, for the day-io-
day business activiUes mich os (1) continued enforcement ofProposition 65, which includes wor):,
analysis and testing ofconsumer products that may contain Proposirion 65 chemicals, focusing on the
sonjE or similar type ofingestible products that are the subject matter of the current action; (2) the

-9-
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continued monitoring ofpast consent judgments and sctUemenls to ensure companies are complying
with Proposition 65; and {3} giving adonation ofS2.191.00 to Natural Hesouroos Defense Council to
address reducing toxic clwmicai exposures in Caliibmia

4^ 545.420,00 shall serve as reimbursement to Lo2cau Drury LLP foj- ERCs Bttomey's
fee and costs and 518,814.69 slmli serve as rcimbursemcni to ERC for its in-honse legal fees.

4.6. Providing that no oppoaitiou to amotion to approve this Consent Judgment has been
JUed, XYMOGEN shallraake the required payments lo ERC within ten (10) doys of the Effective
Dale. In the cveut font opposition tn the Consent Judgment has been filed, then XYMOGEN shall
mflke the required payment to ERC wiUiin ten (10) following the earlier of(1) expiration ofthe lime
within which to appeal, ifno appeal is filed, or (2) exhaustion ofany appeals, ifan appeal is filed.
XYMOGEN sliall make this payment by wire Irausfcp to ERC's escrow account, for which ERC will
give XYMOGEN the necessary accounl infomreEion. Ifan appeal challeDging approval ofthis
Consent Judgmeul is filed, no payment will be owed unless the order approving the Consent
Judgment isnffimied onappeal.

4.7. XYMOOEN's failure lo remitpayment before or on the due date slial] he deemed a
material breach ofthis Agreement.

S. MODIKtCATION OR CONSENT JUDGMENT

5.3 This Consent Judgment may be modified only (Q by wrinen agreement and snpulation
of the Parties and (ii) upon entry by the Court ofamodified Donsent judgment.
6- RETENTION OE JURISBXCTION, ENFORCEMENT OF CONSENT JUDGMENT

6.1 Tlua Court shall retain jurisdiction of this inatter to enforce, modify or teraimnie Ms
ConsentJudgment

6J Any Party may, by motion or application for an order to show cause filed witii this
Court, cnibrce the terms and conditions contained in this Consent Judgmenl. Tlie prevaiting party in
any such motion or application may request that the Court award its reasonable attorneys' fees and
costs associated with such motion orapplication.

6.3 Prior to filing any motion or application as described in paragraph 6.2, any Forty -who
contends that any other Party is vioJating any tcnnfs) or condiEicn(s) of this Consent Judgment shall j

-10-
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meet and confer with Ujc other Pari(ies) to ftttempt to informnJJy resolve any dispute. At least 30 days

prior to filing any motion orapplication with the Court the Party allegbg a violation shall provide

written notice to iJie Party alleged to be mviolation, providing adescription ofthe nature ofthe

alleged vioIotionCs). After providing written notice, tire Parlies shall make a good feith effort to

resolve any disputefs). Aro' motion or application filed with the Court shall describe the good Jkith

efforts made to resolve the dispute. Ifany Party fails to engage in the required infonnal resolutioD

process described intin's paragraph, llien tlurt Party shall not be entitled to recover attorneys* fees or

costs, even if successful in anyenforcement motion or application.

7, APPLICATION OF CONSENT JUDGMENT

This Consent Judgment shall apply to, be binding upon, and benefit the Prnties, and llieir

respective officers, employees, agents, wholly-owned subsidiaries and subdivisions, and tlie

successors and assigns ofany oftheni. This Consent Judgment shall have no flpplicaiion lo Covered

Products which arc distributed orsold exclusively ouuide the State ofCalifomia and which are not

used by California consumeiB

8. BINDINGEFFECT, CLAIMS COVERED ANDRELEASED

8.1 ERG on behalf ofitself its agents, officers, representatives, successors, and assigns,
and in the public interest releases (a) XYMOGEN and its past and present parent companies,

subsidiaries, affihatcs, and divisions; (b) each of their respective licensors, 1icensees, franchisors,
ftancbisecs, joint venturers, partners, vendors, manufacturers, pQclcngers, contractors, and finished

product and ingredient suppliers; (c) each oftheir respective distributors, wholesalers, retailers, users,

packagers and all other entities in tJie distribution clmin ofthe Covered Products; and (d) each ofthe

respective officers, directors, shareholders, cmplr^ees, and agents ofthe persons and entities

described in (a) tlirough (c) above (tlie persons and entities identified in [aj. (b), (c), and (d), above,

including the predecessors and assigns ofany ofthem, are collectively referred to as "the Released

Parties") ftoin all claims forvioiations ofProposition 65 up tlirougli the Effective Dale based on tlie

Covered Products as set forth in the Notices ofViolation and the Complainl. Released Parties do not

include private label customers of XYMOGEN.
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8.2 ERC, on behalfofilsclfonly, and XYMOGEN on behalf ofilaeifonly, hereby release
and discharge all knora and unknovim claims for alleged violations ofPropasltion 65 arising from or
relating to the Covered Pixidacls as set forth in die Notices ofViolation and the Complaint. It is
possible that other claims nht known to die Parties arising out ofthe ftcts alleged in the Notices of
Violation or the Complaint and relating to lead in die Covered Products that were inainifecturcd
before the Effective Date will develop or be discovered. ERC, on behalfofltselfonly and
XYMOGEN on behalfofltselfonly, w^ive California Civil Code Section 1542, wluch reads as
ibHows:

"A GENERAL RELEASEBOES NOTEXTEND TO CLAIMS WHICH THE
SUSPECT TOEXIST INHIS OR HER FAVOR

time ofexecuting the release, which if KNOWN By HTM OR
MATERIALLY .AFPECIEDIHS OR HER SETTLEMENT WITH

1 OlL JLrli/J> 1 OIL

ERC, on behalfofitselfonly, and XYMOGEN on behalfofitselfonly adoiowledge and understand
the significance and consequences of this specific waiver ofCalifornia Civil Code seetioa 1542.

83 Compliance vvitii the temns of this Consent Judgment sliall be deemed to constitute
compliance by any releassee with Propnsition 65 regarding die Covered Products as set forth in the
Notices ofViolation and Die Complaint.

S.«I ERC. on one hand, and XYMOGEN. on the othei- hond, each release and waive all ;
dairas tlKy may have againsi each other for any statements or actions made or undertaJcen by them in
connection with the Notices ofVioIalion or the Complaim. However, this shall not aifect or limit any
Party's right to seek to enforce the ternis ofthis Consent Judgment.
9, CONSTRUCTION AND SEVERABILITY

9.1 TIk U3THS and conditions ofthis Consent Judgment have been leviewed by the
respficlive counsel for the Parties prior to its aieuing. and each Party Jias had on opportunity to fiilly
discuss die terms and conditions with its counsel. In any subsequent interpretation or consimction of
this Consent Judgment, the tcnns and conditions shall net be construed against any Party

9.2 In (he event that any ofthe provisions ofthis ConsenC Judgment is held by acourt to
be unenforceable, the validity of tlic remaining enforceable provisions shall not be adversely affected.

• 12-
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16
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22
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93 TIic lerms and conditions ofthis Consent Judgment sliall be governed by and

construcdin accoidonce witli the laws of the State of California.

10. PROVISION OF NOnCE

All notices required to be given to eilher Party to this Consent Judgment by tke other shall he

in writing and sent to the following agents listed below by.' (a) first-class, registered, (fa) ceflified
mail, (b) overnight courier, or (c) perBonaJ delivery to the following

For Enviranmenfa) Research Center

ClirisHcptinstalJ, Executive Director
Environmental Research Center
3111 Gamine Del Rio North, Suite 400
San Diego, CA 92108

With a Copyto:

Richard Drury
Lozeau I Dniry LLP
41012'*' Street, Suite 250
Oakland, CA 94607

ForXyMOQEN.Inc.

24

25

26

27

28

11.

Brian Blackburn
XYMOGEN.Inc.
6900 IGngspoinie Parkway
Orlando, PL 32819

With a copy to:

Edward P. Sangster
KffeL Gales LLP
Four Enibarcadero Center
Suhe1200
Son Francisco, CA 94II1

COURT APPROVAL

ll.l Upon execution ofthis Consent Judgment by the Parlies, ERC shall file a Motion for

Court Approval. The Parlies shall use their best efforts to support cntrj' ofthis Consent Judgment.
.11.2 Ifthe California Attorney Genoral objects to any terra in this Consent Judgment, the

Parties shall use Iheir best efforts to resolve the concern iu atimdy manner, and, ifpossible, prior to
the hearing on the motion.

-13-
IWSPSBBt^TIPTJLATED CONSENT JUDGMENT



1

2

3

4

5

6

7

8

9

10

IJ

12

13

1^

15

16

17

J8

19

20

21

22

23

24

25

26

27

28

11.3 Ifilie Court, despite die Parties* best efToris, docs not approve ihis StipuJnrcd Consent

Judgment, it shall be null and void and haveno forceor effect

12. EXECUTION AND COUNTERPARTS

Tliis Stipulated Consent Judguicnl may be executed in cuunlerparls, which talcen logelhcr
shall be deciued one document. Afacsimile orpdfsignature shall be conslnicd as valid and as ttic

origmfll signature.

13. ENTIRE AGREEMENT, ATTTHORIZATION

13.1 This Consent Judgment contains the sole and entire flgrecracnt andtmdenrtandine of
the Parties with respect to the entire subject matter herein, and any and a)] prior discussions,

negotiations, coramitmeats and understandings related hereto. No representations, oral or otherwise,

express or implied, other than those coniained herein hnve been made by any Party. No other

agreements, oral orotlierwise, unless spscifically referred to herein, shall be deemed loexist orto

bind any Patty.

13.2 Each signatory to this Consent Judgment certifies that he or she is fiiliy auihorized by
the Party he or she represents lo stipulate lo Gns Consent Judgment. Except as explicitly provided

herein, each Party shall bear ils own fees and costs.

14. REQTIESTFOEnNDINGSAND FOR APPROVAL

14.1 Xiiis Consent Judgment has cotnc before the Court upon the request ofthe Parties.

The Parlies request tlie Court lo fully review thi.s Consent Judgment and, being fully informed

regardingthe matterswhichaxe the .subject of thisaction, to:

(a) Find that tlje tenns and provisions ofthis Consent Judgment represent agood faith

settlement of aU matters raised by tlic allegations of the Complaint, that the matter has been diligently
prosecuted, and thai the public Imerest i.«; served by such settlement^ and

(fa) Make the findings pursuant to CaliforruQ Health and Safety Code Section

25249.7(0(4) and approve tlie Settlement, and this Consent Judgment.

IT IS SO STIPULATED:

-14-
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E '̂̂ ^RONME '̂TAl^ RESEARCH CENTER

'Cluls o

5 XYMOGEN, INC.

or Prcsidem
. Blackburn

APPROVJCl) AS TO FORM

CdZKAlf IDRURY LU

Jj' V''A:.-'

Djrccioi

Richard Dniiy ' p
Counsel for Enviromuental Research Center

KAE GATES LLP

Dated:

Dalcd:

Dated: 1^/5

Edward 1\ Sangslcr
Counsel for XY '̂IOGEN, Jnc.

Dated;

<EDERAmjyDGMHNI
nascd upon the Parties' Stipulation, and fiood cause appearing (here/br, this Consent

Judgmcnl is npprovcd and judgment is hereby entered according to ils lenns.
IJ iS SO ORDERED, ADJUDGED, AND DECRJ

Dalcd:

Judge, Sypcrior Court of the State of California
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